From: Sterling

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Oversight

Date: Friday, July 27, 2007 1:04:33 PM
Attachments:

Regardless of form, there should be more oversight of nonprofits. How often are
nonprofits audited? What investigation is done to assure the nonprofit is in
compliance?

North Carolina also exempts certain retirement homes from property taxation.
This is a scam against NC taxpayers and raises property tax for those who do
pay taxes. And these homes are for the wealthy. They benefit no one else. This
is simply wrong. Many of these homes have a golf course, indoor swimming
pools, tennis courts and more. And it will only get worse with the baby boomers.

XXXXX XXXXXXX at XxxXxX xxxxX in NC comes to mind but there are many others,
all listed on the NC Insurance Commissioner's website.

Please protect taxpayer money by checking on these retirement homes that
purport to be nonprofit.

Kay Sterling



From: Danny Prince

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Comments of the Draft Form 990 Redesign of the Core Form
released on June 14,2007

Date: Friday, July 27, 2007 10:24:31 AM

Attachments:

| attended the 990 Form Workshop at the IRS Forum held in Atlanta and they
instructed that we do comments to this email address.
My first comment is on Part | line 1 of the Summary section of Activities and
Governance where it asks to briefly describe the organizations
mission. | believe, that the space alloted for them to describe their mission in
which their mission is already defined, and should actually allow
the preparer to be able to input the entire mission,,particularly since this page is
described as a snapshot page that potential donors will be
perusing.
My second comment address page 11 of 47 on the Instructions posted that talks
about penalties that may be charged if an organization files
an incomplete return. Where N/A or None is to be there should be a box for
every situation where that could occur. | did see in the revamp
form there are some places where N/A is a choice, but not in every situation.

Thank you for receiving my comments,
Danny Prince, EA

Drake Software Programmer

Franklin, NC



From: Randall R. Shepard

To: *TE/GE-EO-F990-Revision;

CC:

Subject: 990-EZ

Date: Friday, July 27, 2007 7:47:41 AM
Attachments:

What does this redesigned form do, or mean, for the 990-EZ. Is this now
effectively eliminated and therefore all orgs must file this 10 page Core form,
thereby increasing their filing burden on an annual basis.

rs

Randall R. Shepard, CPA, FHFMA

Audit Principal, NFP/TE Division

The Bonadio Group, CPAs, Business Consultants & More
171 Sully's Trail, Pittsford, NY 14534

Office (585)249-2873 | Fax (585) 381-3131

To ensure compliance with IRS requirements, we inform you that any U.S. tax advice contained
in this communication (including attachments) is not intended or written to be used, and cannot
be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or applicable
state or local tax law provisions; or (ii) promoting, marketing or recommending to another party

any transaction or tax-related matter addressed herein



From: Brent Hample, India Partners

To: *TE/GE-EO-F990-Revision;

CC: Chad Hayward; Hasdorff, Terri (AID/A): Like, George E
(DCHA/PVCASHA); Ben Homan; Defazio, Peter;

Subject: Comments about proposed Schedule F of Form 990

Date: Wednesday, July 25, 2007 5:12:38 PM

Attachments:

Dear Sir or Madam at the IRS,

As an international faith based development and relief agency that conducts
humanitarian work in India, and as a member of AERDQO, the Association of
Evangelical Relief and Development Organizations, we are concerned about the
security of grant recipients that will be disclosed if Schedule F, Part II is made a
public document.

Although Schedule F does not request the address of grant recipients, with the
name of the organization and the city, the agency’s security can easily be
compromised. This could put the staff of agencies at risk of reprisal by opposition
groups or even intolerant governments.

There are many other countries, some worse than India, that are not tolerant of
faith-based humanitarian agencies, regardless if the work conducted is of a secular
or religious nature.

I ask that Schedule F, Part II be required, but not disclosed to the public.
Thank you for you assistance.

Sincerely,

Brent

Brent H. Hample

President/CEO
India Partners



Phone: 541-683-0696
Fax: 541-683-2773

Website: www.indiapartners.org
Mail: P.O. Box 5470, Eugene OR 97405, USA

India Partners is a Christian international development and relief organization that
has been supporting self-help projects in India since 1984. All are served
regardless of caste, religion, gender, or creed.

Copied to:

Chad Hayward, Executive Director, AERDO

Terri Hasdorff, USAID

George Like, USAID

Ben Homan, President of Food for the Hungry and AERDO
Congressman Peter DeFazio



From: Colombo, John

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Comments on Schedule H to Proposed Form 990
Date: Wednesday, July 25, 2007 12:13:42 PM

Attachments: 990 Letter.doc

Attached please find a Microsoft Word document containing a letter with comments
on the draft Schedule H to proposed Form 990.

Very truly yours,

John D. Colombo
Albert E. Jenner, Jr. Professor
University of lllinois College of Law



VIA E-MAIL

Ronald J. Schultz


Senior Technical Advisor


Tax-Exempt and Government Entities


Internal Revenue Service


Form 990 Redesign, SE:T:EO


1111 Constitution Avenue, NW


Washington, DC


Dear Mr. Schultz,



Below are comments I have with respect to the proposed revisions to Form 990 issued on June 14, 2007.  The comments relate exclusively to Schedule H of the proposed revision.



First, let me congratulate the IRS on an exceptional work product.  The team working on these proposals obviously put a great deal of thought into the redesign of the Form 990, and the proposed form represents overall a superb effort.



My comments on proposed Schedule H are more conceptual than technical.  The IRS explanations regarding the proposed 990 project highlight the importance of “transparency” to the new form.  “Transparency,” however, can mean different things in different contexts.  One of the obvious meanings and a clear focus of the new form is simply to provide far more meaningful information regarding what nonprofit organizations do and how they do it.  This “disclosure transparency” is an extremely important goal of the proposed form, and one of its major strengths.


Another goal, however, is not stated explicitly, but I believe is equally important.  That goal is “comparability” – that is, the ability to use information generated by the new form to compare nonprofit organizations to for-profit organizations, to compare the operation of one nonprofit to another, and to compare the operation of a single nonprofit over time.  Given the fact that the Form 990 is a public document, the information in the form will be used for these purposes whether the IRS intends for that to happen or not.  As a result, the issue of comparability, particularly with respect to the disclosures in Schedule H regarding the operation of nonprofit hospitals, is particularly important.

I.  Comparability in Schedule H



A.  Require a Schedule H for each “hospital facility.”


As currently proposed, Schedule H suffers from two main problems with comparability.  The first problem is that as written, a single Schedule H will be filed by a single reporting entity to cover all of the “hospital facilities” (as defined for Schedule H) operated by the reporting entity.  This approach certainly makes administrative sense; in effect, a single Schedule H is filed by each organization that receives a tax exemption and thus is subject to filing form 990.  Modern healthcare organizational structures, however, vary widely.  In some cases, a single hospital system might have only one reporting entity that owns several hospitals; in other cases, a hospital system might have each individual hospital as its own reporting entity.  If a single Schedule H is “matched” to the reporting entity, then the reported numbers between these two types of multi-hospital systems will not be comparable, because in one case the Schedule H will represent combined numbers from several hospitals, while in the second case each hospital will file its own Schedule H.  One can predict that, within certain limits dictated by state licensing laws and liability isolation concerns, this state of affairs will cause some hospital systems to engage in internal corporate restructuring to combine (or split up) operations in order to make the numbers reported on Schedule H as favorable as possible.  The result will be numbers that are neither comparable between hospital systems, nor transparent, since outside observers will be unable to “break down” the combined numbers into the separate operational entities.


Both comparability and transparency would be improved, therefore, if a Schedule H were required for each “hospital facility” as defined in the new form, whether that hospital files a separate 990 or not.  For example, suppose that Hospital System X, Inc. is the 990 reporting entity, and it operates two hospitals in a particular metropolitan area.  Hospital A is located in a wealthy suburb and provides virtually no charity care or community benefit as defined in Schedule H.  Hospital B operates in a poor inner-city area and provides virtually all the charity care (and other community benefits) reported by System X.  It seems to me that if the goals of the proposed 990 are to increase transparency and provide policy makers with information relevant to future tax-exemption policies, then one would want to know what the charity care and community benefit numbers are for each of these hospitals independently, as opposed to a combined number.  Having separate Schedule H’s for each “facility” moreover, limits the incentive for health care systems to engage in corporate restructuring to combine or split entities simply to affect the reporting number; if each facility must report its own numbers on a separate Schedule H, there is no reason to engage in any corporate restructuring because the reporting will not be based on separate entities, but rather on each facility operated regardless of the ownership structure.


B.  Specify a single method to report relevant numbers.



The second major comparability problem with Schedule H as drafted is that it gives hospitals choices on how to report certain items.  For example, the costs of charity care can be reported either by using the hospital’s internal cost accounting method or by using program cost reports and calculating a cost-to-charge ratio.  When choices such as these are provided, both transparency and comparability are harmed.  Hospitals will naturally favor whichever calculation method benefits them the most, and might even switch methods from year-to-year.  This means that the reported numbers will neither be transparent (particularly if internal cost accounting is used, since no one will know precisely how the cost numbers were calculated) nor will they be comparable between entities choosing different methods.  In fact, if hospitals vary reporting methods from year to year, the reported numbers for a single entity will not be comparable over time.  destroying comparability between institutions.  Similar problems occur in those sections of Schedule H that  call for reporting “indirect costs.”  Unless the IRS specifies a single methodology for reporting such costs,  the resulting numbers will neither be transparent nor comparable across institutions.  A variety of empirical evidence suggests that  charities routinely minimize their UBIT exposure by aggressively allocating overhead to minimize UBTI.  I can see this happening in the community benefit reporting as well, unless the IRS specifies a reporting methodology.


I certainly can understand the desire of the Service to provide some flexibility to minimize the reporting burden on taxpayers.  Given the overall purpose of Schedule H to gather data for future policy, however, comparability should trump whatever marginal burden is imposed by requiring a specific reporting methodology.  In fact, that burden is not likely to be great: for example, all exempt hospitals participate in Medicare/Medicaid and file cost reports for those programs.  Requiring calculation of costs based upon Medicare/Medicaid cost-to-charge ratios will not present any significant burden to nonprofit hospitals, since they already have to prepare those reports.  


II. Thoughts on “Community Benefit”



Although Form 990 is a federal reporting form only, the community benefit reporting section of Schedule H is likely to become the “de facto” reporting standard for community benefit across all jurisdictions, if for no reason other than all  exempt hospitals will now have to provide this information in a standardized format.  As a result, the Service needs to give considerable thought to what “counts” for community benefit purposes.



Fortunately, the current draft of Schedule H already evidences some careful thought about the definition of community benefit.  Limiting the reporting numbers to costs, for example, is clearly the correct way to account for these items.  Equally important are the reportable items, and I was pleasantly surprised to find that the reporting for activities in Line 5 and Line 9 are limited to activities that directly advance health services, education or research, and do not include general “community building” activities which have been advanced as community benefits by some in the hospital industry (e.g., Alliance for Advancing Nonprofit Healthcare, which has suggested including housing improvements, economic development, environmental improvement, etc.).  Hospitals should be exempt based on the health services they provide, not because they paint over graffiti on the sidewalks.  The Service should resist, therefore, any attempt to broaden the definition of community benefit contained in the proposed Schedule H.



In fact, I would suggest further narrowing what counts as community benefit to focus more strictly on services that distinguish nonprofit health care providers from their for-profit counterparts.  My three additional principles to narrow the community benefit reporting in Schedule H are as follows.


A.
Expenditures for community needs assessment should not count as community 
benefit expenses.  



A community needs assessment should simply be part of the ongoing operation of any exempt organization, hospitals included.  Such an assessment probably should be a requirement for exemption, but it should not result in “extra credit” for the hospital involved because it is simply a required part of good operating practice.  Well-run nonprofits assess how to best serve their constituents on almost a daily basis, and hospitals should do the same, but they should not get “credit” for doing so any more than we would give them community benefit credit for successfully treating patients.  That’s what they are supposed to do as part of simply existing!



B.
No services provided by for-profit hospitals as a voluntary part of normal 



business operations should count as a community benefit.



Tax exemption should not be used to subsidize services that would be available from the private market in any event.  If a particular service is offered by for-profit hospitals as a part of their voluntary business practices, it is reasonable to assume that it has commercial value and would be available without the incentive of tax exemption.  Thus “loss leader” advertising programs like health fairs, blood-pressure screenings and the like should be eliminated from the community benefit concept, unless they are aimed at a particular population that is medically underserved.  This concept of eliminating from community benefit any service with a commercial analogue is consistent with the CHA’s overall statement of principles regarding community benefit.  The CHA community benefit guidelines, for example, state “Community benefits are programs or activities that provide treatment and/or promote health and healing as a response to identified community needs.  They are not provided for marketing purposes.”  CHA, Guide for Planning and Reporting Community Benefit 109 (2006).

C.
Expenditures that relate to training employees or staff, or which result in a direct 
economic benefit to the hospital, should not count as community benefits.   



In these cases, whatever community benefit results from the expenditure is offset by a benefit to the institution.  For example, one nonprofit hospital tried to claim that the costs of Spanish classes for its staff were “community benefits.”  Training your staff to better serve your customers, however, should not be viewed as a community benefit any more than training staff in administrative procedures or how to fill out insurance reimbursement forms.  If money spent on training employees counts as community benefit, then every well-run business in the United States deserves tax exemption.   Similarly, if a hospital employs medical interns, they get the benefit of cheap labor; if we’re going to give a hospital community benefit credit for providing a “clinical environment” for training interns, then we should offset that against the benefit of having cheap labor. Am I providing a community benefit by employing law students as research assistants and paying them a pittance? After all, they are being trained in legal research. The answer is “of course not;” I’m primarily benefiting myself.  Is a law firm doing so by having a summer associate program?


Similarly, the IRS instructions to proposed Schedule H state that medical research includes “Research papers prepared by staff for medical journals.”  Again, this has nothing to do with the delivery of health services to patients; it is professional development, and directly benefits the individual writing the paper and the reputation of the institution involved.

III.
 Two Clarifications Needed


I close my comments by noting two points where the instructions to Schedule H should be clarified.  First, my understanding is that charity care as defined in Schedule H does not include bad debt expense.  If my understanding is correct, the Service needs to both clarify this point and provide guidance on exactly what constitutes bad debt for this purpose.  I have previously opined, however, that a better approach would be to adopt the principles of HFMA Statement 15 on this point.  See John D. Colombo, The Provena Tax Exemption Case: The Demise of Community Benefit? 55 Exempt Org. Tax Rev. 175, 180-81 (2007).  Second, my understanding is that Medicare (as opposed to Medicaid) shortfalls do not count as community benefits in the “other unreimbursed government program cost” category.  Again, this should be clarified in the instructions, although I agree substantively with the decision to exclude these costs.  See Colombo, supra, at 181.


Once again, I commend the IRS for its effort on the Form 990 redesign.  The overall approach of using the Form 990 as a cogent disclosure document is the right path for this form, and I am sure the final product will reflect significant improvements over what is already a superb effort.  I look forward to that final product.











Very truly yours,











John D. Colombo











Albert E. Jenner, Jr. Professor











University of Illinois College of Law





VIA E-MAIL

Ronald J. Schultz
Senior Technical Advisor
Tax-Exempt and Government Entities

Internal Revenue Service

Form 990 Redesign, SE:T:EO
1111 Constitution Avenue, NW
Washington, DC

Dear Mr. Schultz,

Below are comments [ have with respect to the proposed revisions to Form 990 issued
on June 14, 2007. The comments relate exclusively to Schedule H of the proposed
revision.

First, let me congratulate the IRS on an exceptional work product. The team working
on these proposals obviously put a great deal of thought into the redesign of the Form
990, and the proposed form represents overall a superb effort.

My comments on proposed Schedule H are more conceptual than technical. The IRS
explanations regarding the proposed 990 project highlight the importance of
“transparency” to the new form. “Transparency,” however, can mean different things in
different contexts. One of the obvious meanings and a clear focus of the new form is
simply to provide far more meaningful information regarding what nonprofit
organizations do and how they do it. This “disclosure transparency” is an extremely
important goal of the proposed form, and one of its major strengths.

Another goal, however, is not stated explicitly, but I believe is equally important.
That goal is “comparability” — that is, the ability to use information generated by the new
form to compare nonprofit organizations to for-profit organizations, to compare the
operation of one nonprofit to another, and to compare the operation of a single nonprofit
over time. Given the fact that the Form 990 is a public document, the information in the
form will be used for these purposes whether the IRS intends for that to happen or not.
As a result, the issue of comparability, particularly with respect to the disclosures in
Schedule H regarding the operation of nonprofit hospitals, is particularly important.

|. Comparability in Schedule H
A. Require a Schedule H for each “ hospital facility.”
As currently proposed, Schedule H suffers from two main problems with

comparability. The first problem is that as written, a single Schedule H will be filed by a
single reporting entity to cover all of the “hospital facilities” (as defined for Schedule H)



operated by the reporting entity. This approach certainly makes administrative sense; in
effect, a single Schedule H is filed by each organization that receives a tax exemption and
thus is subject to filing form 990. Modern healthcare organizational structures, however,
vary widely. In some cases, a single hospital system might have only one reporting entity
that owns several hospitals; in other cases, a hospital system might have each individual
hospital as its own reporting entity. If a single Schedule H is “matched” to the reporting
entity, then the reported numbers between these two types of multi-hospital systems will
not be comparable, because in one case the Schedule H will represent combined numbers
from several hospitals, while in the second case each hospital will file its own Schedule
H. One can predict that, within certain limits dictated by state licensing laws and liability
isolation concerns, this state of affairs will cause some hospital systems to engage in
internal corporate restructuring to combine (or split up) operations in order to make the
numbers reported on Schedule H as favorable as possible. The result will be numbers
that are neither comparable between hospital systems, nor transparent, since outside
observers will be unable to “break down” the combined numbers into the separate
operational entities.

Both comparability and transparency would be improved, therefore, if a Schedule H
were required for each “hospital facility” as defined in the new form, whether that
hospital files a separate 990 or not. For example, suppose that Hospital System X, Inc. is
the 990 reporting entity, and it operates two hospitals in a particular metropolitan area.
Hospital A is located in a wealthy suburb and provides virtually no charity care or
community benefit as defined in Schedule H. Hospital B operates in a poor inner-city
area and provides virtually all the charity care (and other community benefits) reported
by System X. It seems to me that if the goals of the proposed 990 are to increase
transparency and provide policy makers with information relevant to future tax-
exemption policies, then one would want to know what the charity care and community
benefit numbers are for each of these hospitals independently, as opposed to a combined
number. Having separate Schedule H’s for each “facility” moreover, limits the incentive
for health care systems to engage in corporate restructuring to combine or split entities
simply to affect the reporting number; if each facility must report its own numbers on a
separate Schedule H, there is no reason to engage in any corporate restructuring because
the reporting will not be based on separate entities, but rather on each facility operated
regardless of the ownership structure.

B. Specify a single method to report relevant numbers.

The second major comparability problem with Schedule H as drafted is that it gives
hospitals choices on how to report certain items. For example, the costs of charity care
can be reported either by using the hospital’s internal cost accounting method or by using
program cost reports and calculating a cost-to-charge ratio. When choices such as these
are provided, both transparency and comparability are harmed. Hospitals will naturally
favor whichever calculation method benefits them the most, and might even switch
methods from year-to-year. This means that the reported numbers will neither be
transparent (particularly if internal cost accounting is used, since no one will know
precisely how the cost numbers were calculated) nor will they be comparable between



entities choosing different methods. In fact, if hospitals vary reporting methods from
year to year, the reported numbers for a single entity will not be comparable over time.
destroying comparability between institutions. Similar problems occur in those sections
of Schedule H that call for reporting “indirect costs.” Unless the IRS specifies a single
methodology for reporting such costs, the resulting numbers will neither be transparent
nor comparable across institutions. A variety of empirical evidence suggests that
charities routinely minimize their UBIT exposure by aggressively allocating overhead to
minimize UBTI. I can see this happening in the community benefit reporting as well,
unless the IRS specifies a reporting methodology.

I certainly can understand the desire of the Service to provide some flexibility to
minimize the reporting burden on taxpayers. Given the overall purpose of Schedule H to
gather data for future policy, however, comparability should trump whatever marginal
burden is imposed by requiring a specific reporting methodology. In fact, that burden is
not likely to be great: for example, all exempt hospitals participate in Medicare/Medicaid
and file cost reports for those programs. Requiring calculation of costs based upon
Medicare/Medicaid cost-to-charge ratios will not present any significant burden to
nonprofit hospitals, since they already have to prepare those reports.

II. Thoughts on “ Community Benefit”

Although Form 990 is a federal reporting form only, the community benefit
reporting section of Schedule H is likely to become the “de facto” reporting standard for
community benefit across all jurisdictions, if for no reason other than all exempt
hospitals will now have to provide this information in a standardized format. As a result,
the Service needs to give considerable thought to what “counts” for community benefit
purposes.

Fortunately, the current draft of Schedule H already evidences some careful thought
about the definition of community benefit. Limiting the reporting numbers to costs, for
example, is clearly the correct way to account for these items. Equally important are the
reportable items, and I was pleasantly surprised to find that the reporting for activities in
Line 5 and Line 9 are limited to activities that directly advance health services, education
or research, and do not include general “community building” activities which have been
advanced as community benefits by some in the hospital industry (e.g., Alliance for
Advancing Nonprofit Healthcare, which has suggested including housing improvements,
economic development, environmental improvement, etc.). Hospitals should be exempt
based on the health services they provide, not because they paint over graffiti on the
sidewalks. The Service should resist, therefore, any attempt to broaden the definition of
community benefit contained in the proposed Schedule H.

In fact, I would suggest further narrowing what counts as community benefit to focus
more strictly on services that distinguish nonprofit health care providers from their for-
profit counterparts. My three additional principles to narrow the community benefit
reporting in Schedule H are as follows.



A. Expenditures for community needs assessment should not count as community
benefit expenses.

A community needs assessment should simply be part of the ongoing operation of
any exempt organization, hospitals included. Such an assessment probably should be a
requirement for exemption, but it should not result in “extra credit” for the hospital
involved because it is simply a required part of good operating practice. Well-run
nonprofits assess how to best serve their constituents on almost a daily basis, and
hospitals should do the same, but they should not get “credit” for doing so any more than
we would give them community benefit credit for successfully treating patients. That’s
what they are supposed to do as part of simply existing!

B. No services provided by for-profit hospitals as a voluntary part of normal
business operations should count as a community benefit.

Tax exemption should not be used to subsidize services that would be available from
the private market in any event. If a particular service is offered by for-profit hospitals as
a part of their voluntary business practices, it is reasonable to assume that it has
commercial value and would be available without the incentive of tax exemption. Thus
“loss leader” advertising programs like health fairs, blood-pressure screenings and the
like should be eliminated from the community benefit concept, unless they are aimed at a
particular population that is medically underserved. This concept of eliminating from
community benefit any service with a commercial analogue is consistent with the CHA’s
overall statement of principles regarding community benefit. The CHA community
benefit guidelines, for example, state “Community benefits are programs or activities that
provide treatment and/or promote health and healing as a response to identified
community needs. They are not provided for marketing purposes.” CHA, GUIDE FOR
PLANNING AND REPORTING COMMUNITY BENEFIT 109 (2006).

C. Expendituresthat relate to training employees or staff, or which result in a direct
economic benefit to the hospital, should not count as community benefits.

In these cases, whatever community benefit results from the expenditure is offset by a
benefit to the institution. For example, one nonprofit hospital tried to claim that the costs
of Spanish classes for its staff were “community benefits.” Training your staff to better
serve your customers, however, should not be viewed as a community benefit any more
than training staff in administrative procedures or how to fill out insurance
reimbursement forms. If money spent on training employees counts as community
benefit, then every well-run business in the United States deserves tax exemption.
Similarly, if a hospital employs medical interns, they get the benefit of cheap labor; if
we’re going to give a hospital community benefit credit for providing a “clinical
environment” for training interns, then we should offset that against the benefit of having
cheap labor. Am I providing a community benefit by employing law students as research
assistants and paying them a pittance? After all, they are being trained in legal research.
The answer is “of course not;” I’'m primarily benefiting myself. Is a law firm doing so by
having a summer associate program?



Similarly, the IRS instructions to proposed Schedule H state that medical research
includes “Research papers prepared by staff for medical journals.” Again, this has
nothing to do with the delivery of health services to patients; it is professional
development, and directly benefits the individual writing the paper and the reputation of
the institution involved.

[1l. Two Clarifications Needed

I close my comments by noting two points where the instructions to Schedule H
should be clarified. First, my understanding is that charity care as defined in Schedule H
does not include bad debt expense. If my understanding is correct, the Service needs to
both clarify this point and provide guidance on exactly what constitutes bad debt for this
purpose. I have previously opined, however, that a better approach would be to adopt the
principles of HFMA Statement 15 on this point. See John D. Colombo, The Provena Tax
Exemption Case: The Demise of Community Benefit? 55 EXEMPT ORG. TAX REV. 175,
180-81 (2007). Second, my understanding is that Medicare (as opposed to Medicaid)
shortfalls do not count as community benefits in the “other unreimbursed government
program cost” category. Again, this should be clarified in the instructions, although I
agree substantively with the decision to exclude these costs. See Colombo, supra, at 181.

Once again, I commend the IRS for its effort on the Form 990 redesign. The overall
approach of using the Form 990 as a cogent disclosure document is the right path for this
form, and I am sure the final product will reflect significant improvements over what is
already a superb effort. I look forward to that final product.

Very truly yours,

John D. Colombo
Albert E. Jenner, Jr. Professor
University of Illinois College of Law



From: Accounting

To: *TE/GE-EO-F990-Revision;

CC:

Subject: question

Date: Wednesday, July 25,2007 11:19:31 AM
Attachments:

Does the new Schedule F mean that form TD F 90-22.1 will no longer be
necessary?

Rick Tvedt

Financial Officer

Wisconsin Coordinating Council on Nicaragua
PO Box 1534

Madison, WI 53701-1534

608-257-7230



From: Judy Brosky

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Life Insurance and Form 990

Date: Tuesday, July 24, 2007 2:43:18 PM
Attachments:

I am certainly not an accounting person, but I find it curious that the financial
asset called cash-value life insurance is not represented in Form 990 reporting.

I have spoken with Guidestar.org whose website is devoted to nonprofits and
Form 990 reporting. | asked where I could find this information. They said
they don't have a field for it. It was their suggestion that 1 send this email.
Many nonprofits own cash-value life insurance via purchases, gifts, or through
association with any myriad of trust types. With the Uniform Prudent
Investor Act and Sarbanes-Oxley, doesn’t it seem relevant to have insurance
at the very least mentioned in the filing?

When 1 went to your Revised Form990 Glossary, 1 hoped I would find life
insurance mentioned but I didn't. 1 also checked Schedule M and it wasn't
there either. 1T I am mistaken and you have included it, congratulations and
please advise me where | find can find it. IT I am correct and it is not
reportable, please consider this as a potential revision.

Thank you for opening the revision process up to the public.

Judy Brosky

Judy Brosky, ChFC, CLU
119 E. Newman Rd.
Williamston, M1 48895
248.770.6899 Cell
517.655.4766 Fax

Good Harbor Financial Group, LLC




From: Stan Berman

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Form 990-N

Date: Tuesday, July 24, 2007 2:23:56 PM
Attachments:

We have a group exemption covering several hundred subordinate units throughout
the United States, most of whom will be required to file the 990-N next year. It
would be very useful to an organization like ours, and we would think to any
organization with subordinate units covered by a group exemption, if the IRS had
mechanism whereby the parent organization was periodically informed which of its
subordinate units had filed and/or which had not filed. Such a mechanism could
greatly help the parent organization more effectively ensure compliance by all
subordinate units with the filing requirement.

Thanks for your consideration.

Stanley M. Berman

Chief Financial Officer
Phone: (202) 857-6522
Fax: (202) 857-6523



From: Nigro, Louis, 127WGQG, 6768
To: *TE/GE-EO-F990-Revision;

CC: "H.W.Rudolph": "John Hogan": Leon, Constantine A Maj
ANG 127 WG/FM: Becker, Charlotte A GS-13 ANG 127 LRS/
LGRS: "Viterna, Mike":

Subject: Form 990 Revision
Date: Tuesday, July 24, 2007 9:12:53 AM
Attachments:

The proposed Form 990 calls for a new Schedule M if organizations report more
than $5,000.00 of non-cash contributions on Form 990, Part IV, line 1g.

Non-cash contributions to our Museum are in the form of historic artifacts and
memorabilia.

To complete the proposed Form 990, Part 1V, line 1g, we would be required to
assign a value to the non-cash contribution.

Paragraph 1.14.2 of Air Force Instruction 51-601 states that we will "not place
any value on a gift that a donor might offer to gain a tax benefit, but will suggest
that the donor consult a civilian expert for specific tax advice."

Further, these non-cash contributions are not considered financial assets and we
internally assign a value only for insurance purposes.

We're caught in between your directives and those of the Air Force.

/[signed//

Lt Col Louis J. Nigro

Executive Director, Selfridge Military Air Museum
586-307-6768/5035

I



From: Linda Henke

To: *TE/GE-EO-F990-Revision;

CC:

Subject: New Schedule E

Date: Monday, July 23, 2007 6:54:57 PM
Attachments:

I think the questions about schools are not clear. The draft form does not improve on the
existing confusion.

The CURRENT (OLD) Schedule A , Part V, Private School Questionnaire, says it is for
Private Schools, but that is not made clear in the instructions. If the organization checks
the box on Line 6, Part IV ("The organization is not a private foundation because it is... a
school. Section 170((b)(A)(i1)."), it is then directed to complete Part V. There are no
questions similar to those on lines 2a and 2b of Form 1023, Schedule B, Section I ('Are
you a public school because...? Do not complete the remainder of Schedule B").

This is even LESS clear in the draft 990. Schedule E says simply "Schools" at the top. It
does not even say "Private Schools". And there are no elimination questions to keep
public schools from having to fill out the whole thing.

Thank you for your consideration,

Linda G. Henke, CPA, MBA

Senior Manager

Hayashi & Wayland Accounting & Consulting, LLP
1188 Padre Drive, Suite 101

P.O. Box 1879

Salinas, CA 93902

Tel: (831) 759-6300 Fax: (831) 759-6380

Disclaimer:

This e-mail is only intended for the person(s) to whom it is addressed and may contain
confidential information. Unless stated to the contrary, any opinions or comments are personal to
the writer and do not represent the official view of the company. If you have received this e-mail
in error, please notify us immediately by reply e-mail and then delete this message from your



system. Please do not copy it or use it for any purposes, or disclose its contents to any other
person. Thank you for your cooperation.

Circular 230 Disclosure: Any advice contained in this email (including any attachments unless
expressly stated otherwise) is not intended or written to be used, and cannot be used, for
purposes of avoiding tax penalties that may be imposed on any taxpayer.



From: Cathy Lippard

To: *TE/GE-EO-F990-Revision;

CC: Nancy Anthony; Carla Pickrell; Leslie Griffith;
Cathy Lippard;

Subject: Revised - Response to 990 Revisions from Oklahoma City
Community Foundation

Date: Monday, July 23, 2007 5:56:13 PM

Attachments: 990 Revision - Response from Oklahoma City Community
Foundation.doc

We transmitted a file to you this morning. Please replace it with this one. The
previous submission did not include the OCCF letterhead.

Thank you,

Cathy

Cathy Lippard

Reporting

Oklahoma City Community Foundation
405/606-2915 | Fax: 405/235-5612

We've moved! We are now located at 1000 N. Broadway Ave. Our mailing
address remains as listed below.

P.O. Box 1146 | Oklahoma City, OK 73101-1146
"Helping You Help the Community"

Confirmed in compliance with national standards for U.S. community foundations

This message and any attached files contain confidential information and is intended solely for the use of the individual or entity
to whom it is addressed. If you are not the named addressee you may not disseminate, distribute or copy this e-mail. Please
notify the sender immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. The
sender does not accept liability for any errors or omissions in the contents of this message, which arise as a result of e-mail
transmission.
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P.O. Box 1146• Oklahoma City, OK 73101 • 405/235-5603 • fax 405/235-5612


www.occf.org


July 23, 2007


Internal Revenue Service


Form 990 Redesign, SE:T:EO

1111 Constitution Avenue, NW


Washington, DC  20224


Submitted via email to:  Form990Revision@irs.gov


We respectfully submit this in response to your request for comments related to the redesigned Form 990 that is scheduled for the 2008 tax year.  The following comments are those we feel most strongly about and aren’t meant to represent the entirety of our concerns.

Grant Related Disclosures


We are very concerned about the level of disclosure that appears to be required on Schedules F and I concerning individuals and organizations that receive grants.  For example, question 2a on Schedule I asks:


Was any individual or organization that received a grant or assistance related to any person with an interest in the organization, such as a donor, officer, director, trustee, creator, highly compensated employee, or member of the selection committee?  (emphasis added)

When you consider that, during one fiscal year the Oklahoma City Community Foundation distributes grants to more than 1,000 organizations and receives gifts from more than 950 donors, the possible number of relationships is enormous.  Also, given the fact that philanthropically minded people tend to be involved with multiple nonprofit organizations, the identification and disclosure of  all these relationships seems to be an impossible task.


Attorney-Client Privilege

In some situations, such as Question 5b on page 3 of the Form 990 draft, we may be prohibited from obtaining this information due to attorney-client privilege.  The question requires officers, directors, trustees and key employees to disclose business relationships with anyone else in these same categories.  Item two from the instructions says that business relationships include the following:

One person was involved with the other in one or more contracts of sale, lease, license, loan, performance of services, or other business transactions involving transfers of cash or property value in excess of $5,000 in the aggregate during the tax year.  (emphasis added)

Due to the fact that there are practicing attorneys on many of our boards and committees, this appears to be asking that they disclose relationships and transactions that are protected under attorney-client privilege.  We consider this question to be too broad and think that it should be redesigned or at least clarified to exclude relationships that would fall under attorney-client privilege provisions.

Conclusion


In general, we recommend that broad-sweeping disclosure requirements such as those noted above be revised to be more manageable and actually attainable.  While we agree that exempt organizations must continue to be transparent and accountable, we do not believe it will serve the public’s interest to create reporting requirements which are unnecessarily burdensome or impossible to fulfill.  Also, simply collecting volumes of information will not, by itself, make exempt organizations operate more ethically and be more accountable to the public.  

The Oklahoma City Community Foundation values the trust given us by the public, our donors and constituents and continually strives to exceed expectations of transparency and accountability.  In doing so, we welcome change which will enhance this goal but the goal must be attainable, manageable and add value to our mission.  We believe that the Form 990 revisions discussed in this memo miss the mark in that endeavor. 

Sincerely,


Nancy B. Anthony


Executive Director


Oklahoma City Community Foundation
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July 23, 2007

Internal Revenue Service
Form 990 Redesign, SE:T:EO
1111 Constitution Avenue, NW
Washington, DC 20224

Submitted via email to: Form990Revision@irs.gov

We respectfully submit this in response to your request for comments
related to the redesigned Form 990 that is scheduled for the 2008 tax
yvear. The following comments are those we feel most strongly about and
aren’t meant to represent the entirety of our concerns.

Grant Related Disclosures

We are very concerned about the level of disclosure that appears to be
required on Schedules F and I concerning individuals and organizations
that receive grants. For example, question 2a on Schedule I asks:
Was any individual or organization that received a grant or
assistance related to any person with an interest in the
organization, such as a donor, officer, director, trustee, creator,
highly compensated employee, or member of the selection committee?
(emphasis added)

When you consider that, during one fiscal year the Oklahoma City Community
Foundation distributes grants to more than 1,000 organizations and
receives gifts from more than 950 donors, the possible number of
relationships is enormous. Also, given the fact that philanthropically
minded people tend to be involved with multiple nonprofit organizations,
the identification and disclosure of all these relationships seems to be
an impossible task.

Attorney-Client Privilege


mailto:Form990Revision@irs.gov

In some situations, such as Question 5b on page 3 of the Form 990 draft,
we may be prohibited from obtaining this information due to attorney-
client privilege. The question requires officers, directors, trustees and
key employees to disclose business relationships with anyone else in these
same categories. Item two from the instructions says that business
relationships include the following:
One person was involved with the other in one or more contracts of
sale, lease, license, loan, performance of services, or other
business transactions involving transfers of cash or property value
in excess of $5,000 in the aggregate during the tax year. (emphasis
added)

Due to the fact that there are practicing attorneys on many of our boards
and committees, this appears to be asking that they disclose relationships
and transactions that are protected under attorney-client privilege. We
consider this question to be too broad and think that it should be
redesigned or at least clarified to exclude relationships that would fall
under attorney-client privilege provisions.

Conclusion

In general, we recommend that broad-sweeping disclosure requirements such
as those noted above be revised to be more manageable and actually
attainable. While we agree that exempt organizations must continue to be
transparent and accountable, we do not believe it will serve the public’s
interest to create reporting requirements which are unnecessarily
burdensome or impossible to fulfill. Also, simply collecting volumes of
information will not, by itself, make exempt organizations operate more
ethically and be more accountable to the public.

The Oklahoma City Community Foundation values the trust given us by the
public, our donors and constituents and continually strives to exceed
expectations of transparency and accountability. In doing so, we welcome
change which will enhance this goal but the goal must be attainable,
manageable and add value to our mission. We believe that the Form 990
revisions discussed in this memo miss the mark in that endeavor.

Sincerely,
Nancy B. Anthony

Executive Director
Oklahoma City Community Foundation



From: Moja, Dave

To: *TE/GE-EO-F990-Revision;

CC:

Subject:

Date: Monday, July 23, 2007 2:55:27 PM
Attachments:

Folks,

First, | thought the telephone forum last week was well done and very informative.
One question we had regarding the new, draft Form 990:

On the DRAFT Form 990, Part IX, Line 3 the form asks for an “Activity Code”. Is it
correct that these are the codes from the Instructions to Form 990-T (page 24 for
2006)?

THANKS!
Dave Moja

David C. Moja

RSM McGladrey

7351 Office Park Place
Melbourne, FL 32940
phone: 321-751-6200
cell: 719-314-9353
fax: 321-751-1385

The official tax, accounting and business consulting firm of the PGA tour

DISCLAIMER:

This e-mail is only intended for the person(s) to whom it is addressed and may
contain confidential information. Unless stated to the contrary, any opinions or
comments are personal to the writer and do not represent the official view of the
company. If you have received this e-mail in error, please notify us immediately
by reply e-mail and then delete this message from your system. Please do not copy



it or use it for any purposes, or disclose its contents to any other person. Thank
you for your cooperation.

Circular 230 Disclosure: Any advice contained in this email (including any
attachments unless expressly stated otherwise) is not intended or written to be
used, and cannot be used, for purposes of avoiding tax penalties that may be
imposed on any taxpayer.



From: Curt Stutzman

To: *TE/GE-EO-F990-Revision;

CC: Ron Yoder; Gerry Rush: Mike
Piper;

Subject: 990 redesign issues

Date: Monday, July 23, 2007 8:59:32 AM

Attachments:

Sirs:

I am writing to comment on the proposed changes to the nonprofit 990
returns. | applaud your goals in modifying the forms. However, you
state your third goal as:

"Minimizing the burden on filing organizations means asking questions in
a manner that makes it relatively easy to fill out the form, and that do

not impose unwarranted additional record keeping or information
gathering burdens to obtain and substantiate the reported information."

Organizations like ours (continuing care retirement communities) have a
health care aspect of our operations. Based on your filing requirements
in the proposed changes, we anticipate that 990 preparation time will
double over the current requirements. The amount of information
requested will be quite time consuming to acquire, as much of the
information requested is somewhat subjective in content.

This places a burden on organizations such as ours which try to provide
all the service we can to clients for the least possible cost. This is

a balancing process that requires administrative staffing levels to be
kept at a minimum, so that provision of care in front line positions can
be maximized. Adding administrative burden through requiring detailed
schedules not previously required will cost in time and staffing.

I don't believe that this is the intent, given the goal stated above. I
would request that you reconsider the requirements, especially for
health care providers.

I support your goals stated for these changes, but question whether your
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proposed requirements can satisfy the administrative burden limitations
you have stated.

Thank you for the opportunity to comment.

Curtis D. Stutzman
Chief Financial Officer
Virginia Mennonite Retirement Community



From:
To:

CC:
Subject:
Date:

Attachments:

Caracci, Peter

*TE/GE-EO-F990-Revision;

Comment on revised Form 990
Saturday, July 21, 2007 8:37:36 AM

July 21, 2007

IRS

Form 990 Redesign, SE:T:EO
1111 Constitution Avenue, NW
Washington, DC 20224

To Whom It May Concern:

I want to thank the IRS for taking on the project of redesigning the FORM
990. Your undertaking will benefit all stakeholders associated with non-
profit organizations.

Areas of concern:

= Lack of compliancein recognizing compensation and other
financial arrangement paymentsto employees of management
service or ganizations who maintain Executive, Officer or key level
positions within the or ganization.
There are cases where Officers and key level employees who work for
management service companies dispute their “statutory employee”

status.

There 1s a need to educate those in the non-profit industry, especially
Board of Directors on this matter. Staff level employees have little
leverage to enforce compliance in areas of hardened dispute with
leadership. Also, because independent certified auditors perform no
audit review of Form 990, compliance rest solely on leadership’s



discretion. In many cases compliance is under the control of only one
individual.

= Conflict of interest by Board members and management services
companies. I would recommend that the IRS should question
whether Officers, Directors and key level management service
employees are required to adhere to the same conflict of interest
policy as the organization’s paid employees. If not, this would flag the
organization as an “‘at-risk” organization.

= Accountability of the Board of Director
There is a need for the IRS to establish standards and penalties
specifically targeted to Board members. Historically and currently
there is little accountability of the Board of Director in the non-profit
segment of the economy. At a minimum, Board of Directors should be
held to some level of personal accountability for the completeness and
accuracy of the FORM 990.

Provided are suggested items for consideration on the revised FORM 990.
Concern: Paymentsto management service companies

Part I — Summary

Additional question:

5 b. How many individuals employed by a management service company
provide over 1,560 hours of service to the organization and its affiliated
organizations?

Part II — Compensation and Other Financial Arrangements with Officers,
Directors, Trustees, Key Employees, Highly Compensated Employees, and
Independent Contractors

Addition to the Section:

1 b. If the organization pays any other person, such as a management
services company, for the services provided by any of its officers, directors,
trustees, or key employees, report the compensation and other items in
Section A as if the organization had paid the officers, directors, etc. directly.



Comment: By stating the requirement directly on the FORM 990 compliance
might increase.

Concern: Conflict of interest by Board member s and management
Ser vices companies
Part III — Statement Regarding Governance, Management, and Financial

Reporting

Additional questions:

3 ¢. Are officers, directors, trustees, and management service company
employees who hold key positions in the organization required to adhere to
the same conflict of interest policy as employees? Yes/No

Comment: By asking this question the IRS can determine “ at-risk”
organizations. This question might also encourage a reasonable ethical
standard that those directing the organization, including officers, directors,
trustees and management service company employees who hold key
positions, should adhere to the same conflict of interest policies as

empl oyees.

Concern: Accountability of the Board of Directors
Part X — Signature Block

Additional Signature:

Two signatures should be required on the FORM 990 return. I would
recommend that the signature of (1) Chairperson of the Board or an
individual who 1s a member of the Executive Committee and (2) Operating
Officer — Executive Director, President, CFO, or Treasurer be required on
the FORM 990 return.

Comment: Board members have to be held to some degree of accountability.
Requiring two individuals to sign the return would, | would hope, increase
compliance and an awareness of the importance of filing an accurate and
complete return. Also, | would also make the recommendation that the
Application for Recognition of Exemption (Form 1023) require two
signatures also.



Thank you for the opportunity to provide comments.

Very truly yours,

Peter A. Caracci
550 Hempstead Road
Springfield, PA 19064

This email is confidential. If you have received it in error, please notify us immediately by reply e-
mail and then delete this message from your system. Please do not copy it or use it for any
purpose, or disclose its contents to any other person. To do so could violate state federal privacy
laws. If this e-mail contains resident information, it may only be used for the purpose of
treatment, payment or operation for that resident.

Thank you for your cooperation



From: Howard Donkin

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Such A. Questions

Date: Friday, July 20, 2007 9:04:39 PM
Attachments:

1. In Schedule A, Part Il there is no space asking for membership revenue.
Some IRC 170(b) charities receive small amounts of membership dues even
though they are not a membership organization. The dues are really
contributions since they do not receive any real benefits of membership. In the
2006, you allowed the membership income to be included in the public support.
This redesigned form appears to exclude membership income. Do you agree
with my conclusion? | propose that your instructions clarify that the membership
income can be included in public support.

2. Schedule A, Part Il, line 13 is not used in the support calculation. Do you
agree with my conclusion? If yes, | propose that you remove line 13.

3. Schedule A, Part Il states at the top of the page that the IRC 509(a)

charity should ..."Use the cash method of accounting.” No such wording
appears in Part Il, so does that mean that the IRC 170(b) charity can use cash or
accrual on Part 11? Is that true because there is no specific rag controlling the
IRC 170(b) charities?

4. Schedule A, Part lll, Line 19 gives the IRC 509(a) charity a second year to
meet the 33 percent test. Do the rags say that we have two years for a IRC 509
(a)? Why doesn't the IRC 170(b) charities also get two years to pass the 33%
test?

Please feel free to email me with your clarifications. | need your assistance
before | can complete my formal response.

Thanks.

H

Howard Donkin, CPA

JACOBSON JARVIS & CO,PLLC
600 Stewart Street, Suite 1900
Seattle, WA 98101-1219



206-628-8990 (Office) 206-812-5484 (Direct) 206-628-0432 (Fax)
WWW.]]jcO.com

Check our website for upcoming Wednesday Club events.

A sustaining resource for the not-for-profit community

In accordance with applicable professional regulations, please understand that, unless
expressly stated otherwise, any written advice contained in, forwarded with, or attached
to this e-mail is not intended or written by Jacobson Jarvis PLLC to be used, and cannot
be used, by any person for the purpose of avoiding any penalties that may be imposed
under the Internal Revenue Code or applicable state or local tax law provisions.



From: American Institute of Philanthropy

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Proposed Form 990 Changes

Date: Friday, July 20, 2007 6:08:34 PM

Attachments: Input on Proposed 990 Changes from AIP Copy for IRS
7.20.07.doc

Attention: IRS, FORM 990 REDESIGN, SE:T:EO
To whom it may concern:

In response to the IRS's request for public comment on the proposed changes to
Form 990, we are submitting the following letter for your review. We have
included this letter in the body of this e-mail, and have also attached it as a Word
document. Please contact us at 773-529-2300 with any questions or concerns.

Sincerely,

Laurie Styron

Analyst

American Institute of Philanthropy
773-529-2300

July 20, 2007

Internal Revenue Service

Form 990 Redesign, SE:T:EO
1111 Constitution Avenue, NW
Washington, DC 20224

RE: Proposed Changes to IRS Form 990

To Whom It May Concern:



July 20, 2007

Internal Revenue Service


Form 990 Redesign, SE:T:EO


1111 Constitution Avenue, NW


Washington, DC 20224




     


RE:  Proposed Changes to IRS Form 990


To Whom It May Concern:


Thank you for your efforts to improve accountability to the public and transparency in the nonprofit sector through your proposed changes to Form 990, released on June 14th.  Many of the changes, if put into effect, will greatly enhance the public’s access to important information that was previously not required to be broken-out or disclosed.  We appreciate that the new schedules are designed to increase the accounting and reporting burdens of only those charities with more complex financial transactions, and do not force smaller charities with simpler operations to complete additional forms.  


With that said, we at the American Institute of Philanthropy (AIP) were shocked by one glaring change to the Form 990 that will significantly reduce charities’ accountability to the public, and deny donors of the information they need to understand how their contributions to charity are being used.  The current version of the Form 990 requires charities that divide the expenses related to joint educational/fundraising campaigns (Joint Costs) among program, management & general, and fundraising expense, to provide a breakout of what dollar amounts are being allocated to each function.  The new Form 990, if adopted, would allow charities to conveniently disguise as program expense what many donors would consider fundraising activities.  This would leave the public at a great disadvantage, taking away the one reporting requirement that shows donors what portion of their contributions are being used to fund more solicitations, rather than the bona-fide programs they are intending to support. 


The public is being bombarded with an ever-increasing amount of phone and mail solicitations from charities.  As a nationally prominent charity watchdog organization, we are flooded with questions from both the public and the media, who want to understand how charities are using donors’ hard-earned dollars.  Many people are outraged to learn that charities are allowed to claim large portions of solicitation costs as program service expenses.  Charities may claim that such activities are educating the public.  You would not know this based on the complaints we frequently receive from donors who are fed up with the constant barrage of phone calls and mail they receive from charities requesting contributions.  Based on AIP’s more than fifteen years of experience reviewing such mail and phone appeals, we think it would be obvious to almost anyone that the primary purpose of solicitations is to raise funds, with the educational component being largely incidental in most cases.  


Under current rules, a charity that includes an “action step” in their phone or mail solicitations such as “don’t drink and drive,” or “buckle your seatbelt,” can claim that they are “educating” the public, and can therefore report much of the expense of these appeals as a program.  Such “action steps,” often relayed to potential donors through professional fundraisers hired by charities to broadly solicit the public for money, are typically messages of information that is common knowledge.  Professional telemarketers, on average, keep two-thirds of the money they raise before the charity receives anything.  What this means is that someone donating $50 to charity through a professional fundraiser may have just paid $30 to be solicited and “learn” that they should buckle their seatbelt.  This is not what most donors would consider to be a charitable program, and the public should not be excluded from knowing how much of a charity’s reported program expense is part of its solicitation activities.


The reporting requirements for joint costs should be expanded not eliminated, so donors know what they are really paying for.  Even when following the joint cost reporting requirements of AICPA SOP 98-2, charities are given wide latitude in how they account for and allocate these expenses.  In considering changes to Form 990, the IRS should consider adding an additional requirement in which charities would disclose their five most expensive solicitation campaigns, including a breakout of each campaign’s program, management & general and fundraising expenses, including the method used for allocation.  The nonprofit should also provide a good description of the program being conducted in conjunction with each solicitation that cites specifically what is being accomplished and why the recipient of the solicitation has a use or need for the information.


At the very least, the current disclosure requirements for joint cost reporting on the Form 990 should remain intact.  While a break-out of Joint Costs may continue to be required in a charity’s audit under AICPA standards, this is not enough.  There are numerous examples of charities incorrectly reporting or omitting important information from their tax forms, audits, and other reports.  The Joint Cost reporting on Form 990 serves to provide information that may be cross-checked with a charity’s audit, state filings, and other data, for consistency and correctness.  Such reporting can prevent a charity from claiming that failing to attach a required schedule or omitting important information from their reports was simply an oversight.    


In summary, AIP encourages all donors to charity to ask what percentage of their donation is being spent on programs that are not a part of a group’s solicitation efforts. If the new IRS form eliminates the disclosure of Joint Cost solicitation allocations, the public will no longer be able to have this very basic question answered by referring to the Form 990. It will also open the floodgates for unscrupulous fundraisers to aggressively solicit, knowing that most of the donating public will not be able to determine that they are only funding fundraising.


I thank you for taking the time to review our concerns, and encourage you to contact me if I can be helpful in providing additional insight into how Form 990 information may improve the oversight of nonprofit organizations and better assist donors and recipients of charity services.  These proposed Form 990 changes, if adopted, will have sweeping and long-lasting effects within the nonprofit sector, and it is important that they result in more accountability to the public, not less.  


Sincerely,


Daniel Borochoff


President



Thank you for your efforts to improve accountability to the public and
transparency in the nonprofit sector through your proposed changes to Form 990,
released on June 14th, Many of the changes, if put into effect, will greatly enhance
the public’s access to important information that was previously not required to be
broken-out or disclosed. We appreciate that the new schedules are designed to
increase the accounting and reporting burdens of only those charities with more
complex financial transactions, and do not force smaller charities with simpler
operations to complete additional forms.

With that said, we at the American Institute of Philanthropy (AIP) were shocked
by one glaring change to the Form 990 that will significantly reduce charities’
accountability to the public, and deny donors of the information they need to
understand how their contributions to charity are being used. The current version
of the Form 990 requires charities that divide the expenses related to joint
educational/fundraising campaigns (Joint Costs) among program, management &
general, and fundraising expense, to provide a breakout of what dollar amounts are
being allocated to each function. The new Form 990, if adopted, would allow
charities to conveniently disguise as program expense what many donors would
consider fundraising activities. This would leave the public at a great
disadvantage, taking away the one reporting requirement that shows donors what
portion of their contributions are being used to fund more solicitations, rather than
the bona-fide programs they are intending to support.

The public is being bombarded with an ever-increasing amount of phone and mail
solicitations from charities. As a nationally prominent charity watchdog
organization, we are flooded with questions from both the public and the media,
who want to understand how charities are using donors’ hard-earned dollars.
Many people are outraged to learn that charities are allowed to claim large
portions of solicitation costs as program service expenses. Charities may claim
that such activities are educating the public. You would not know this based on
the complaints we frequently receive from donors who are fed up with the
constant barrage of phone calls and mail they receive from charities requesting
contributions. Based on AIP’s more than fifteen years of experience reviewing
such mail and phone appeals, we think it would be obvious to almost anyone that
the primary purpose of solicitations is to raise funds, with the educational
component being largely incidental in most cases.



Under current rules, a charity that includes an “action step” in their phone or mail
solicitations such as “don’t drink and drive,” or “buckle your seatbelt,” can claim
that they are “educating” the public, and can therefore report much of the expense
of these appeals as a program. Such “action steps,” often relayed to potential
donors through professional fundraisers hired by charities to broadly solicit the
public for money, are typically messages of information that is common
knowledge. Professional telemarketers, on average, keep two-thirds of the money
they raise before the charity receives anything. What this means is that someone
donating $50 to charity through a professional fundraiser may have just paid $30
to be solicited and “learn” that they should buckle their seatbelt. This is not what
most donors would consider to be a charitable program, and the public should not
be excluded from knowing how much of a charity’s reported program expense is
part of its solicitation activities.

The reporting requirements for joint costs should be expanded not eliminated, so
donors know what they are really paying for. Even when following the joint cost
reporting requirements of AICPA SOP 98-2, charities are given wide latitude in
how they account for and allocate these expenses. In considering changes to Form
990, the IRS should consider adding an additional requirement in which charities
would disclose their five most expensive solicitation campaigns, including a
breakout of each campaign’s program, management & general and fundraising
expenses, including the method used for allocation. The nonprofit should also
provide a good description of the program being conducted in conjunction with
each solicitation that cites specifically what is being accomplished and why the
recipient of the solicitation has a use or need for the information.

At the very least, the current disclosure requirements for joint cost reporting on the
Form 990 should remain intact. While a break-out of Joint Costs may continue to
be required in a charity’s audit under AICPA standards, this is not enough. There
are numerous examples of charities incorrectly reporting or omitting important
information from their tax forms, audits, and other reports. The Joint Cost
reporting on Form 990 serves to provide information that may be cross-checked
with a charity’s audit, state filings, and other data, for consistency and

correctness. Such reporting can prevent a charity from claiming that failing to
attach a required schedule or omitting important information from their reports
was simply an oversight.



In summary, AIP encourages all donors to charity to ask what percentage of their
donation is being spent on programs that are not a part of a group’s solicitation
efforts. If the new IRS form eliminates the disclosure of Joint Cost solicitation
allocations, the public will no longer be able to have this very basic question
answered by referring to the Form 990. It will also open the floodgates for
unscrupulous fundraisers to aggressively solicit, knowing that most of the
donating public will not be able to determine that they are only funding
fundraising.

I thank you for taking the time to review our concerns, and encourage you to
contact me if I can be helpful in providing additional insight into how Form 990
information may improve the oversight of nonprofit organizations and better assist
donors and recipients of charity services. These proposed Form 990 changes, if
adopted, will have sweeping and long-lasting effects within the nonprofit sector,
and it is important that they result in more accountability to the public, not less.

Sincerely,

Daniel Borochoff
President



From: Gayle Rietmulder

To: *TE/GE-EO-F990-Revision;

CC:

Subject: comments

Date: Thursday, July 19, 2007 2:17:45 PM
Attachments:

Statement of Functional Expenses

For the past two years, I have worked on a committee to redesign the uniform chart of
accounts that is now mandatory for all 69 Make-A-Wish Foundation Chapters. We
designed the chart of accounts to conform and flow to the current Form 990, page 2, Stmt
of Functional Expenses. The National office of Make-A-Wish has converted 6 chapters
to the new chart to date and plans to convert another 17 on September 1, 2007. The
remaining chapters will be converted over the next few years.

Our purpose was to make it simple for chapters of all sizes to be able to create a
statement that was in the exact order using the exact catagories on the current 990. And,
to make it easier for the National office to prepare combined statements, etc. The
redesign of the form 990, will negate some of the benefits of this major undertaking, and
create additional work for the chapters to complete the form. Our chart of accounts will
not match up with the revised Form 990.

Another issue is that under GAAP, investment management fees can be netted against
investment revenue. For non-profits that have sizable investments, expensing
management fees as management and general will have negative impact on the program
percentage. The program percentage on the form 990 is already negatively impacted for
Make-A-Wish Chapters as we can not report inkind services as expenses. Our inkind
service contributions are substantial as we have hotels, limo companies, parks, airlines,
etc., donating or substantially discounting their prices in order to grant wishes to children
with life-threatening medical conditions.

I would ask that you consider leaving the Statement of Functional Expenses as is and also
consider allowing non-profits to report inkind services that are in conformity with GAAP
on the Form 990.

Thank you for the opportunity to comment on the redesign.

Gayle



Gayle Rietmulder, CPA

CFO

Make-A-Wish Foundation of
Greater Los Angeles

1875 Century Park East, Suite 950

Los Angeles, CA 90067

(310) 788-9474

(310) 785-9474 fax



From: Mike Adkins

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Comment re revised Form 990
Date: Thursday, July 19, 2007 1:44:58 PM
Attachments:

I was not able to listen to the entire telephone conference today but with
regard to the reconciliation between the 990 and audited financial
statements, I believe that the 990 should reconcile to any “publicly available
financial statements” which might include compilations and reviews. I
believe that this is important to improve the consistency between these
documents. The revised form indicates the level of financial reporting that is
available but the reconciliation only applies to audited financials which a
great number of nonprofits do not have.

My compliments on the revision

T. Michael Adkins, CPA
CONFIDENTIALITY:

This e-mail message (and any associated files) from Saltmarsh,Cleaveland &
Gund, PA, is for the sole use of the intended recipient or recipients and may
contain confidential and privileged information. Any unauthorized review, use,
disclosure, distribution, or other dissemination of this e-mail message and/or the
information contained therein is strictly prohibited. If you are not the intended
recipient of this e-mail message, please contact the sender by reply email or by
telephone at 850-435-8300 and destroy all copies of the original message.

IRS CIRCULAR 230 DISCLAIMER:

The following statement is provided pursuant to U.S. Treasury Department
Regulations: This communication is not a tax opinion. In accordance with the



provisions of Circular 230, governing practice before the IRS, to the extent that
this communication contains tax advice, it is not intended or written to be used,
and cannot be used, by a taxpayer for the purpose of avoiding tax penalties that

may be imposed under the Internal Revenue Code or applicable state or local tax
law provisions.



From: Fritschel, Karl

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Core Form Part 111

Date: Thursday, July 19, 2007 1:40:55 PM
Attachments:

Does a Corporate Name Change constitute a "significant change" for purposes
of answering Part Ill, Question 2?

Karl E. Fritschel, CPA
System Manager, Taxes
Phone: (206) 464-5039

Fax: (206) 464-4737

DISCLAIMER:

This message is intended for the sole use of the addressee, and may contain
information that is privileged, confidential and exempt from disclosure under
applicable law. If you are not the addressee you are hereby notified that you may
not use, copy, disclose, or distribute to anyone the message or any information
contained in the message. If you have received this message in error, please
immediately advise the sender by reply email and delete this message.



From: Anne Whatley

To: *TE/GE-EO-F990-Revision;

CC:

Subject: redesigned 990

Date: Thursday, July 19, 2007 1:38:04 PM
Attachments:

Does the redesigned 990 allow for group 990 filings?



From: Dixon, Janet A.

To: *TE/GE-EO-F990-Revision;

CcC: Katayama, Alyce C.;

Subject: IRS" New Redesigned Draft Form 990
Date: Thursday, July 19, 2007 1:24:09 PM
Attachments:

I was unable to get through during Tuesday's teleconference (IRS' New Redesigned Draft Form 990-hosted by the
American Health Lawyers Association) and was hoping that one of the presenters could address my question. | am
wondering what the rationale is for not including Medicare on Schedule H, Worksheet 3 "Unpaid Costs of Medicaid and
Other Public Programs.” It seems that as an "other public program" Medicare should be included in this worksheet. |
appreciate any assistance that you may give. Thank you for your help.

Sincerely,

Janet Dixon

Janet Dixon
Cluardes & Brady .

Health Law Associate
Quarles & Brady LLP

411 East Wisconsin Avenue
Suite 2040

Milwaukee, Wisconsin 53202

Direct Dial: (414) 277-5539
Direct Fax: (414) 978-8981

This electronic mail transmission and any attachments are confidential and may be
privileged.

They should be read or retained only by the intended recipient. If you have
received this

transmission in error, please notify the sender immediately and delete the
transmission from

your system. In addition, in order to comply with Treasury Circular 230, we are
required to

inform you that unless we have gpecifically stated to the contrary in writing, any
advice we

provide in this email or any attachment concerning federal tax issues or submissions
is not

intended or written to be used, and cannot be used, to avoid federal tax penalties.







From: Sarah C. Harlan

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Missing Worksheet 8 to Schedule H
Date: Wednesday, July 18, 2007 10:03:51 AM
Attachments:

Will the missing Worksheet 8 to Schedule H be placed on the IRS website
before the Comment period ends in September 20077

Thanks,
Sarah C. Harlan, CPA



From: Lowell Bower

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Suggestions

Date: Tuesday, July 17,2007 1:43:02 AM
Attachments:

I have been completing income tax returns since 1968 and since 1986 for

Form 990. I would like to see the requirement that independant churches, not part
of a denomination, file 990-T, giving basic information of the church, to include
any schedules that would apply. This is based on the fact that independant
churches, as a rule, do not disclose their records to the public.

Lowell D. Bower

PO Box 32390
Columbus, OH 43232
(614) 863-2462



From: Nancy G Wallace CPA

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Draft Redesigned Form 990 Phone Forum
Date: Monday, July 16, 2007 9:23:10 PM
Attachments:

Hello,

Generally I liked the revisions but I realize that I
am supposed to be presenting questions. I have
included some feedback as well. I hope you don't mind.

Questions and feedback:

1. 990 page 1, line 11, has to refer to Part IV, line
lhnot 1g.

2. part III line 3b: most conflict of interest issues
come up at the board level and don't involve staff,
yet staff are the people preparing the information for
the 990. This seems like a requirement that will
always be a problem.

3. Part VII, line 6b, how long of an exception period
is envisioned?

4. some of the lines need to refer to the schedules,
the draft seems inconsistent with this.

5. Schedule D, I'm not sure what the Service is trying
to figure out. Permanently restricted donations, for

all but the largest organizations, are bad for the
organization and something that most organziations
can't control (donor restricted). The reason they
accumulate is because the donor says that they want
only the income to go to the restricted purpose. |
would think the Service would be more interested in an
organization which is accumulating temporarily



restricted (TR) net assets since they can be expended.
Accumulating TR net assets is something to be watched.

6) Schedule F: it sounded as if awards to students
studying abroad should be repored on this schedule but
it isn't clear from the directions. If a university

has a study abroad program, would they have to figure
out which students are overseas and breakout their

Pell Grants, etc.? This would be incredibly difficult
administratively. What is the Service trying to
accomplish if this is the requirement? Perhaps this
requirement is for Schedule 1?

7) Schedule I: The TIP says "Do not complete the table
if not one recipient received more than $5,000" but

the 990 Part V, line 1 and 2 says "if total exceeds
$5,000). This is confusing.

8) Schedule J: TIP, Why don't we have to report "in
Table 1 any employer contributions, investment
earnings, distributions, benefit accruals, or other
amounts that are attributable to a qualified
retirement plan"?

9) Schedule J cont.: I was confused iwth hte reference
to line numbers and columns in the instructions.
Perhaps having a copy of a form would have helped.

10) Schedule L: Why is the Service looking at loans
from disqualified persons? How do they relate to
compensation? What is being sought with this question?

Regards,
Nancy Wallace

L L L L DN B B B |

o+

CONFIDENTIALITY: This message and any attachments are solely for the intended
recipient and may contain confidential or privileged information. If you are not the
intended recipient, any disclosure, copying, use, or distribution of the information



included in this message and any attachments is prohibited. If you have received this
communication in error, please notify us by reply e-mail and immediately and
permanently delete this message and any attachments.

IRS CIRCULAR 230 NOTICE: To the extent that this message or any attachment
concerns tax matters, it is not intended to be used

and cannot be used by a taxpayer for the purpose of avoiding penalties that may be
imposed by law.
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From: Koontz, Richard F

To: *TE/GE-EO-F990-Revision;

CC:

Subject: new form 990 and disclosure rules.
Date: Monday, July 16, 2007 4:00:49 PM
Attachments:

Right now the Code provides for public disclosure of everything on the Form 990
except for Schedule B. Is it contemplated that the new form 990 and all the new
schedules will be subject to the public disclosure rules (but that the

unchanged Schedule B will remain something that need not be disclosed)?

Richard Koontz,
Director, Larned A. Waterman
lowa Nonprofit Resource Center



From: Linda Mamula

To: *TE/GE-EO-F990-Revision;

CC:

Subject: comments

Date: Thursday, July 12, 2007 11:13:55 AM
Attachments:

Suggest adding this question: If the directors/trustees are reimbursed
for travel and other expenses, is it on an accountable plan or
nonaccountable plan?

Part III, 7b: "chapters, branches and affliates" Suggest "chapters,
branches, UNITS and affliates." It's wise to capture all the terminology
that various organizations use.

Linda Mamula



From: Ron Slagell

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Schedule H clarification

Date: Tuesday, July 10, 2007 10:50:40 AM
Attachments:

My question regards the proposed Schedule H. It wasn't clear to me from the
documents that | have seen which types of organizations would be required to
complete this schedule.

Is the intent that any non-profit who provides health care be required to fill out
this form? For example, ambulance services, home health agencies, etc.? Oris
the focus primarily hospitals and affiliated health care facilities.

Thank you for providing clarification on my question.

Ron Slagell
LifeCare Ambulance Service
(269) 565-4110



From: Paul Bryant

To: *TE/GE-EO-F990-Revision;

CC:

Subject: IRC 501(c)(8) Fraternal Beneficiary Societies
Date: Monday, July 09, 2007 5:53:39 PM
Attachments:

Problem: Most 501(c)(8), Fraternal Beneficiary Societies simply do not pay
membership benefits as required by law. The use of a group exemption number
allows them to mis-state their tax exempt purpose. These are insurance companies
that simply refuse to establish a system of benefit payments for life, sick, accident
or other benefits for their members.

Case In Point: XXXXXXXXXX XXXXX XX XXXX claim tax exemption under

IRC 501(c)(8) and instructs its subordinate not to pay membership benefits. There
1s no xxxx Lodge paying membership benefits, currently. The IRS 1s aware of this
matter and does nothing about it. Requiring Lodge members to file law suits to
require compliance with IRC 501(c)(8).

Fraud: These organization defraud the United States government with impunity
and literally steal their memberships fees and dues which should be returned to
them as benefits for insurance related concerns.

Lack of Enforcement: Even when informed the IRS has done nothing to correct
the above mentioned situation. Breakdown of trust between citizens and their
government. IRS is lax and even non existent in the enforcement of IRC 501(c)
(8), Fraternal Beneficiary Societies.

Solution: Require separate 990 filing and eliminate the group exemption number.

Conclusion: A simple case study of this matter could be found by an examination
of the conduct of the the XXXXXXXXXX XXXXX XX XXXX.Z€r0o

compliance, willful and intentional violation of the law and operating with total
impunity. Forcing compliance would reduce overall cost to government regarding
health care and allow members to do what the law intended "take care of each-so
that the government would not be required to do it for you".



Bryant Carvalho

1100 Mokuhano Street
Honolulu, Hawaii 96825
395-8479




From: Paul Alberga

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Schedule H Inquiry

Date: Monday, July 09, 2007 1:08:28 PM
Attachments:

Dear IRS Form 990 Redesign Team:

I am currently conducting an audit of tax-exempt hospitals within California,
and I have some questions that [ hope you can assist me with.

For what purpose is the IRS requiring tax-exempt hospitals to report
community benefit and uncompensated care costs on the schedule H? I see on
your web site that the new data will better assist the IRS in determining
compliance with tax-exempt requirements. How will the IRS be using the data
collected in Schedule H to evaluate tax-exempt hospitals?

My understanding is that Form 990 is used only for tax-exempt entities. On
the draft Form 990 Schedule H, I noticed that tax-exempt hospitals will need
to report community benefit and uncompensated care costs. Will hospitals
that are not tax-exempt be required to report any community benefit or
uncompensated care amounts to the IRS?

If possible, could you please send me the phone number of a contact at the
IRS that I can speak to directly about these issues?

Thank you,

--Paul E. Alberga, MBA
Senior Auditor Evaluator |

California State Auditor

Bureau of State Audits

Phone: (916) 445-0255, ext. 210
Fax: (916) 327-0019

Web: http://www.bsa.ca.gov/



http://www.bsa.ca.gov/
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* Confidentiality Notice: This e-mail message, including any  *
* attachments, is for the sole use of the intended recipient(s) *

* and may contain confidential and privileged information,  *
* including information pertaining to an ongoing audit or

* investigation (see Cal. Gov. C. Secs. 8545, 8545.1 and *

* 8547). Any unauthorized review, use, disclosure, or *

* distribution is prohibited. If you are not the intended — *

* recipient, please contact the sender by reply e-mail and  *

* destroy all copies of the original message. *
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From: Blumenthal, Robert

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Thoughts on Form 990 Revisions
Date: Sunday, July 08, 2007 4:53:38 PM
Attachments:

Senators Max Baucus (D-Mont.) and Charles Grassley (R-lowa), the Chairman
and Ranking Member, respectively, of the Senate Finance Committee, recently
sent a letter to Treasury Secretary Henry Paulson in which they express their
concern over the lack of transparency in the matter of financial reporting by
nonprofit organizations. In their letter, they cite a number of areas in which they
feel more openness is needed and they suggest a number of measures which
would help achieve this. The Senators are proposing a major overhaul and
updating of Form 990 which nonprofits file annually with the IRS and which is
made available to the public through GuideStar at www.quidestar.org. They point
out that Form 990 does not adequately encompass information regarding large
complex nonprofits such as universities and hospitals, and they call for more
detailed questions tailored to the specifics of these institutions in order to achieve
appropriate transparency.

One area of concern cited by the Senators is executive compensation. They
point out that executives often receive compensation from multiple sources and
that such compensation frequently includes housing, first-class travel, spousal
travel, bonuses, and numerous other fringe benefits. In a particularly arresting
passage, the Senators point out that "it is often easier to understand how much a
Fortune 500 CEO is being paid than how much a charity is compensating its
executives." They argue that the public deserves clarity on the matter of total
compensation and that this information should be made easily accessible via a
single document rather than having to piece it together from multiple sources. A
second major area of concern has to do with endowments. The Senators want to
ensure that the public can easily ascertain the following information with regard
to the endowment of a nonprofit: the size of the endowment, the amount of the
endowment being spent, what these funds are being spent on, how these funds
are invested, and the costs of managing the endowment. Form 990 provides very
little insight into these questions, and the situation is made all the more opaque
by the fact that there is no uniform definition of endowment. Furthermore, in


http:www.guidestar.org

addition to expanding the scope of the information reported on Form 990, the
Senators want to ensure that this form is filed and made available to the public in
a timely fashion. They point out that extensions for filing are routine and that
considerable time passes before the document is actually available to the public.

The Senators are to be commended for their efforts to bring about greater
openness with regard to nonprofits. The reforms they propose are much needed.
The observation that CEO compensation is much more opaque in the nonprofit
sector than it is with regard to publicly traded companies is right on the mark, and
| agree that we need the same clarity in both sectors. However, | would extend
the analogy further and argue that we should require from nonprofits the same
level of transparency with regard to all financial matters that we require from
public companies. Publicly traded companies are required to make public, via
form 10K, their audited financial statements together with the auditor’s notes to
those statements. Although many nonprofits, including colleges and universities,
are required to furnish to the federal government a set of audited financial
statements, there is no requirement that these documents be made public. One
of the modifications to Form 990 should be the requirement to include a set of
audited financial statements and to reproduce the auditor’s notes which
accompany those statements. This would be the most effective way of ensuring
that the nonprofit sector meets the same standard of transparency which is
currently required of public companies.

The Senators’ call for a uniform definition of endowment is crucial to the effort of
creating greater transparency in the operation of nonprofits. As long as the
concept of endowment remains fuzzy, it will be impossible for the public to
evaluate meaningfully the effectiveness of the operation of a nonprofit entity. This
situation is particularly muddled in the case of colleges and universities. For
these institutions, the term "endowment" can mean whatever the governing
board wishes it to mean. In some cases, this refers only to invested funds which
generate income but whose principal cannot be spent. In other cases, it also
includes funds designated by the board as "funds functioning as endowment" or
"guasi-endowment funds." These are funds labeled by the governing board as
endowment but which may be spent at any time at the discretion of the board.
Thus, not only is there no consistency from one institution to the next, but there is
also no guarantee of consistency within a single institution from one year to the
next. Institutions are free to decide which of their assets to count as endowment
and are free to change this determination whenever they choose. In a situation
like this, there is no way the public can possibly know the answers to the
guestions about endowment posed in the Senators’ letter. As long as the
definition of endowment remains vague and fluid, all attempts to obtain clarity



with regard to this matter will be in vain.

The Senators are correct that it is important that Form 990 be made available to
the public as soon as possible. This is currently a very real problem. Extensions
for filing are routinely granted and it is not unusual for Form 990 to be posted
more than a full year after the end of the relevant fiscal year. Just as public
companies are required to furnish financial information in a timely manner, so too
should this be required of nonprofits. An extended delay in providing information
is not compatible with transparency.

The tax-exempt status enjoyed by nonprofits is a privilege which carries with it
certain responsibilities. Among these responsibilities should be the requirement
to provide, in a timely fashion and on a regular basis, a transparent picture of the
financial position of the organization.

Robert A. Blumenthal

Professor of Mathematics

Oglethorpe University

contact info: http://www.oglethorpe.edu/faculty/~r blumenthal/
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From: Brian Kimmel

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Form990Revisions

Date: Thursday, July 05, 2007 9:23:25 AM
Attachments:

It is obvious that the Service is trying to make officer compensation more
transparent in this revision. | believe the compensation of the chief staff
officer should be public. However, | do not see firm logic behind the five
highest compensated nor around the threshold of $100,000 for listing all
compensation. The burden of reporting is shifted to the higher-paid
metropolitan areas where compensation is in line with other costs of living.

For example, in our small organization of 52 employees, about 25% of our
staff would be listed with compensation of over $100,000. | don't see that
as the intent nor do | see value in having to report that information publicly
other than to remove a layer of confidentiality from one’s personal wages.

Somehow the threshold for disclosure should be adjusted geographically, or
better yet, simply raised to a more realistic amount, which in my opinion
would be no less than $150,000.

| hope you take this opinion into consideration prior to issuing the final
release.

Thank you.

Brian E. Kimmel

Sr. Vice President & CFO

NACS

The Association for Convenience & Petroleum Retailing®
1600 Duke Street

Alexandria, VA 22314-3436

Phone (703) 518-4225, Fax (703) 836-4564

This message and any attachments to it may contain confidential information. If you are not the intended
recipient and received this message in error, any disclosure, copying, distribution, or use is strictly



prohibited. If you received this message in error, please reply immediately to the sender by return e-mail,
and delete this message from your system. Thank you.



From: Harb Hayer

0: *TE/GE-EO-F990-Revision;

CC:

Subject: (no subject)

Date: Tuesday, July 03, 2007 5:01:33 PM
Attachments:

| suggest that you consider printing the mailing address of IRS-Non-profit for filing
form 990 at the top of the first page and save lot of headache for callers.

Harb Hayre

See what's free at AOL.com.


http:AOL.com

From:

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Improved disclosure needed for SOP 98-2
Date: Tuesday, July 03, 2007 2:10:48 PM
Attachments:

Being fairly new to the non-profit world, one thing that is very obvious is the
blatant misuse of SOP 98-2 especially in direct mail. I think the donating public
would be shocked at some of the allocation games going on.

Simply stated, many organizations are sending out hundreds of thousands of
“prospect” mailings to people who have never donated to them, and they are
allocating substantial portions of that cost to Program Expenses. The theory is
that they are informing the public about their cause, but in reality, it’s an envelope
that has a letter saying “here’s what we do, please donate”. The costs can run into
the millions for some organizations, and people are unaware that these costs,
which are of no help to furthering the organization's mission, are being called
Program Costs

I recommend that you add in a “reconciliation” like you require for reporting on
allocation of indirect costs. It would have organizations show how much they
spent on direct mail or other similar fundraising, and how much was allocated to
Program Costs.

See what's free at AOL.com.


http:AOL.com

From: Vaughn.Gower

To: *TE/GE-EO-F990-Revision;

CC:

Subject: comments re; reporting

Date: Tuesday, July 03, 2007 9:06:41 AM
Attachments:

the irs is requesting comments regarding eliminating the option to file a
group return by affiliated entities. i believe removing this filing option

is premature. the irs should retain it until the new reporting changes have
had their impact on non profit organizations. several years in the future, if
the option is not being used, then remove it.

this option may not have been used much in the past under the out of date 990
forms, instructions and prior to establishing any benchmark targets for
community service under the proposed new reporting. but, the implemented
changes may raise new reporting issues under which the group filing option
has appropriate value in the future.

large non profits (in healthcare and education) create separate non profit

and sometimes for profit entities in response to state and federal laws and

reg's effecting their operation. community benefit reporting was not the
objective of those laws and regs. but, those entities bylaws and governance
structure commonly retain a parent holding company or superior entity to which
the other entities are accountable and from which their authority is

controlled and limited.

in effect, it's the collection of entities that carry out the mission of the
parent entity. it is possible that one such subordinate entity will have
little community service given a particular set of facts. but, other entities
provide large amounts of community service.

under the future community benefit reporting strcuture , when measurement of
community benefit may determine continued tax exemption, the collective
entities, if under common control, should have the option to report their
commumnity service on a collective basis.

a compromise would be to limit collective reporting to certain fields of
interest such as healthcare and education . or, to limit collective reporting



to entities with revenues in excess of a particular dollar amount. this
distinction follows the stratified reporting now reflected in the draft
forms.

thank you for your consideration.

Vaughn Gower

Sr Vice President and CFO
1200 South Cedar Crest Blvd
Allentown PA 18105

phone 610-402-7535

fax 610-402-7523

Please note that if you have received this message in error, you
are hereby notified that any dissemination of this communication
is strictly prohibited. Please notify me immediately by reply
e-Mail and delete all copies of the original message.
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CC:
Subj ect:
Date:

Attachments:

JamesKing

*TE/GE-EO-F990-Revision;

Initial Reaction and Comment on the Redesigned Form 990
Monday, July 02, 2007 11:07:03 AM
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AHLA HEALTH LAWYERS WEEKLY

Impact of IRS’s Draft Redesigned Form 990 on Tax-Exempt Healthcare Organizations
James R. King and Gerald M. Griffith*

IRS Releases Discussion Draft of Redesigned Form 990
First Comprehensive Update in Over 25 Years

On June 14, 2007, the IRS released for comment a Discussion Draft of a redesigned
Form 990 (the “Discussion Draft”), the annual information return filed by tax-exempt
organizations, including tax-exempt hospitals and other healthcare providers.? In a statement
accompanying the Discussion Draft, Kevin Brown, Acting IRS Commissioner, noted “The tax-
exempt sector has changed markedly since the Form 990 was last overhauled more than a quarter
of a century ago.”® He went on to note that, “We need a Form 990 that reflects the way this
growing sector operates in the 21st century. The new 990 aims to give both the IRS and the
public an4improved window into the way tax-exempt organizations go about their vital
mission.”

Quick Take on the Discussion Draft’s Impact

The IRS’s release of the Discussion Draft does not involve any changes in the substantive
rules governing tax-exempt organizations. However, in many respects, it is more important than
many of the substantive positions that the IRS has adopted. Under the Discussion Draft format,
the Form 990 is not just for numbers any more. It has become an SEC-like disclosure document
containing a vast store of readily available information about the activities of an organization and
the extent to which the organization engages in financial transactions with insiders.

This is extremely important from an enforcement prospective. The constant theme of the
Discussion Draft is to ask organizations for detailed information about what they are doing and
how they are doing it, particularly in areas where the IRS has perceived the potential for abuse.
In other words, the Discussion Draft repeatedly requests organizations to “rat themselves out.”
This approach gives the IRS ready access to hard factual data to make judgments about the need
for enforcement action. In addition, because the Form 990 is readily available to the public, the
IRS will be assisted in its enforcement efforts by the “eyes and ears” of various state attorneys
general, legislative bodies, the news media, and other interested members of the general public —
many of whom will have “an agenda” and all of whom will have quick and easy access to a
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substantial amount of information. Recent amendments to IRC § 7623 increasing to 30% the
maximum potential whistleblower award for tax law violations involving tax liability in excess
of $2 million also will provide a financial incentive for private citizens to feret out the next big
tax deficiency, including among large nonprofit organizations.

Ten-Page Core Form and 15 Possible Supplemental Schedules

The Discussion Draft consists of a Core Form to be completed by each Form 990 filer
and a series of 15 associated Schedules. Some of the Schedules are mind-numbingly detailed,
designed to require reporting of information only from those organizations that conduct
particular activities. The IRS has posted the Core Form, the Schedules, Instructions and other
materials offering some insight into the principles and rationale underlying the Discussion Draft
on its website.”

Three “Guiding Principles” of Redesign

In releasing the Discussion Draft, the IRS stated the redesign was based on three guiding
principles:

1. Enhancing transparency to provide the IRS and the public with a realistic picture
of the filing organization;

2. Promoting compliance by accurately reflecting the filing organization’s
operations so the IRS may efficiently assess the risk of noncompliance; and

3. Minimizing the burden on filing organizations.®
The Discussion Draft Greatly Increases Transparency and IRS Oversight Efficiency

The Discussion Draft demonstrates that the IRS has likely taken giant steps forward in
achieving the first two objectives. Indeed, the Discussion Draft makes it much easier for both
the sophisticated and unsophisticated reviewer to get a strong sense of what the filing
organization is all about. Thus, it is undeniable that, in its current form, the Discussion Draft
would greatly enhance transparency. Transparency has been a stated concern of the IRS for
several years, and the IRS previously sought comments regarding how changes to the Form
could achieve the goal of enhancing transparency. For example, in 2002, the IRS announced that
it was considering modifying the Form to include requirements similar to those that had been
imposed by Congress on for-profit companies after Enron and other corporate scandals.’
Specifically, the IRS sought comment on the following:

. Whether an exempt organization should be required to disclose on Form 990
whether it has adopted a conflicts of interest policy or has an independent audit
committee;

® See www.irs.gov/charities/article/0,,id=171216,00.html.
® Supra note 3.
" See IR-2002-87, Sept. 4, 2002 (available at http://www.irs.gov/publ/irs-drop/a-02-87.pdf).
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. Whether a non-charitable exempt organization should be required to make
additional disclosures about transactions with its substantial contributors, officers,
directors, trustees and key employees;

. Whether exempt organizations should be required to disclose additional
information about transactions or financial relationships with its substantial
contributors, officers, directors, trustees and key employees; and

o Whether there are any other changes to the Form 990 or other requirements that
would increase public confidence in the integrity of exempt organization
disclosures.?

Many of these concepts have evolved into the information requests included as part of the
Discussion Draft.

However, it is likely that some segments of the exempt organization community will
provide the IRS with comments designed to increase the extent to which the Discussion Draft
will present a “realistic picture” of the filing organization. So too will critics of the healthcare
industry suggest that the Form, while laudable in the direction it is heading, does not go nearly
far enough. For example, Senator Grassley has already noted that the threshold for more detailed
disclosure of compensation arrangements is set too high and does not provide the public with
adequate information.®

Moreover, throughout the entire Discussion Draft, the IRS repeatedly asks organizations
to tell the IRS about the organization’s activities in areas in which the IRS has perceived abuses
or the potential for abuses. That is, the Discussion Draft repeatedly asks organizations to “rat
themselves out” in a publicly available document. Giving the IRS this information will increase
the efficiency of the IRS’s enforcement activities and the potential for whistleblowers to file
allegations of tax law violations with the IRS. For organizations not making adequate disclosure,
the IRS also may add filing a false or fraudulent return to the list of items for discussion at audit
settlement conferences. In addition, because the Form 990 is so readily available through
Guidestar and other sources, it is likely to modify behavior within the exempt organization
community. Filing organizations will want to be able to “tell a good story” on the Form 990 and
to avoid, or to mitigate, the damage from unflattering stories in the local and national news
media or unwanted attention from state attorneys general. Accordingly, the mere issuance of the
Discussion Draft could have a significant effect on the behavior of tax-exempt hospitals well
before it becomes effective.

Healthcare Organizations Can Expect Increased Reporting Obligations

As to the third objective, easing the burden on filing organizations, the IRS may, or may
not, actually achieve it on an aggregate basis. However, it is clear that healthcare organizations
will have an increased, maybe significantly increased, compliance and reporting burden as a
result of the redesigned Form 990 as reflected in the Discussion Draft. In that regard, Lois G.

8 4.

% See Senate Finance Committee Press Release, “Redesigned Form 990 for tax-exempt organizations”
(June 14, 2007) (available online at http://finance.senate.gov/press/Bpress/2007press/prb061407b.pdf).
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Lerner, Director of the IRS’s Exempt Organization’s Division noted that while most
organizations should not experience a change in burden, “those [organizations] with complicated
compensation arrangements, related entity structures and activities that raise compliance
concerns may have to spend more time providing meaningful information to the public.”*
Because most healthcare organizations tend to be larger, more complicated organizations, with
fee for service income, investment income, tax-exempt bonds and large payrolls, healthcare
organizations can expect increased reporting and compliance efforts when the final redesigned
Form emerges.

IRS Seeks Comment and Hopes to Use New Form for 2008 Tax Year

The IRS hopes to have the new, redesigned Form ready for use for the 2008 filing year
(returns filed in 2009). The IRS seems serious about making every effort to achieve that goal.
For example, the IRS is providing a 90-day comment period regarding the Discussion Draft,
making comments due on September 14, 2007.* In order to meet its stated goal of having the
Form ready to go for the 2008 filing season in 2009, the IRS notes that “it is critical that
comments be received within the comment period.”? Notwithstanding the aggressive schedule,
the IRS says it recognizes that some parts of the Form will need modification after the receipt of
input on the Discussion Draft and that certain revisions may require changes in regulations or
other guidance.

Specific Comments Relevant to Healthcare Organizations

In releasing the Discussion Draft, the IRS specifically requested comments and
suggestions regarding the following items that should be of interest to healthcare organizations:

. Additional items regarding governance and management best practices;

. The reporting of community benefit by hospitals in Schedule H, and, in
particular, the extent to which the Catholic Health Association‘s reporting
format on which Schedule H is largely based should be modified;

. Defining “relatedness” for compensation disclosure and other purposes,
including arrangements in joint ventures and with for-profit subsidiaries;

. Whether transition periods are necessary in order to ease the burden of
implementing the new reporting requirements for certain Form 990
components (such as the tax-exempt bond schedule); and

1o Supra note 3.

1 Questions and comments should be e-mailed to the IRS at Form990Revision@irs.gov or mailed to:
Internal Revenue Service, Form 990 Redesign, SE:T:EO, 1111 Constitution Avenue, NW, Washington, DC 20224.

12 IRS, Background Paper for Redesigned Draft Form 990, at p. 4 (available at
http://www.irs.gov/charities/article/0,,id=171216,00.html)
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. Whether the IRS should preclude group returns for exempt
organizations.™

In addition, healthcare organizations will have a wide variety of comments once they
complete their review of how the Discussion Draft would affect their approaches to
recordkeeping, tax compliance and operations. Because of the magnitude of the changes in
format and approach by the Discussion Draft, every healthcare organization should consider
submitting comments either on its own or through trade groups or associations.

IRS Background Paper Regarding Discussion Draft of Redesigned Form 990

In releasing the Discussion Draft, the IRS also made available a “Background Paper” in
which it set forth some of the background and IRS rationale and considerations in the redesign
reflected in the Discussion Draft.**

Current Users of the Form 990

In the Background Paper, the IRS notes that the Form 990 is used by the IRS as the
primary tax compliance tool for tax-exempt organizations.”® In addition, the IRS notes that most
states rely on the Form 990 to perform charitable and other regulatory oversight and to satisfy
state income tax filing requirements for organizations claiming exemption from state income
tax.'® The IRS also points out that the Form 990 is a public document that is made available by
filing organizations, the IRS, and others. For example, Guidestar.org makes Forms 990 from
IRC 8 501(c)(3) and certain other organizations available online at its website to anyone with an
internet connection. As a result, the IRS notes that the Form 990 is the key transparency tool
relied on by the public, state regulators, the media, researchers and policymakers to obtain
information about the tax-exempt sector and individual tax-exempt organizations.*’

Position of Healthcare Organizations within Overall Demographics of the Tax-Exempt
Sector

According to the Background Paper, approximately 1.3 million public charities or other
types of non-charitable exempt organizations are included in the IRS master file.** This consists
of public charities (not including churches), non-charitable tax-exempt organizations and private
foundations. For tax year 2004, the most recent year for which complete data is available, the
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IRS received 364,601 Forms 990 and 142,269 Forms 990-EZ, for a total of 506,870 returns.*
Many small organizations did not have a filing requirement.

The IRS notes that the tax-exempt sector is diverse as to size and types of organizations
and sources of revenues and that that smaller organizations make up the largest percentage of the
number of tax-exempt organizations. On the other hand, the IRS points out that these smaller
organizations account for a relatively low percentage of the total assets and annual revenues of
the exempt sector. For example, the Background Paper notes that of all public charities that file
annual returns with the IRS, the largest 1% of public charities hold 61% of the assets and derive
66% of the revenues.?

The IRS also identified a large concentration of assets and revenues in the hospital and
education sub-sectors because these institutions rely on fee-for-service revenues and investment
earnings to fund their operations.”* As a result, the Discussion Draft targets hospitals and other
healthcare organizations for increased data, on the theory that their larger, more complex
organizational structures and operations require more information in order to understand their
operations and to determine whether they are in compliance with the rules governing tax-exempt
organizations.

Comparison of Redesigned Form to the Current Form 990
Current Form 990 (2006)

The 2006 tax year version of the Form 990 (the most current version of the Form)
consists of a nine-page core Form and Schedules A and B.? In addition, in the 2006 Form 990,
there are 36 possible attachments, most of which request additional financial information by each
type of filing organization.?®

Discussion Draft Much More of a Disclosure Document Than a Tax Return

The Discussion Draft takes a much different approach. Indeed, in many important
respects, the Discussion Draft follows a trend over the last five years ago of requiring more and
more information about financial transactions with “insiders.” The result is that the Discussion
Draft “morphs” the Form 990 from being largely a tax return where income and expense is
reported into an SEC-like disclosure document where narrative and factual information is
collected. In particular, the Discussion Draft focuses on corporate governance process, conflicts
of interest and operational matters (e.g., charity care, billing, collection, etc.), and requests the
information in a reasonably concise and easy to-follow-format.

4.

204, atp. 2.
2.

22 See, e.¢., 2006 Return of Organization Exempt from Income Tax (Form 990) (available at
WwWw.irs.gov/pub/irs-pdf/f990.pdf ).

23 Id.; see also Instructions to 2006 Return of Organization Exempt from Income Tax (Form 990)
(available at www.irs.gov/pub/irs-pdf/i990-ez.pdf ).
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Summary of the Revised Core Form and Schedules

As noted earlier, the Discussion Draft contains a Core Form of ten pages and 15 potential
schedules. The IRS believes that the redesigned Core Form promotes tax compliance by
allowing the IRS to pinpoint organizations that have particular characteristics of concern without
burdening other organizations that do not share these characteristics. The 15 Schedules are
intended to provide additional data in more detail where an organization’s operations and

activities warrant. The 15 potential Schedules are as follows:

Schedule Description
A Public Charity Status
B Contributions
C Political and Lobbying Activities
D Financial Statement Matters (including any FIN 48 disclosures)
E Schools
F Foreign Activities
G Fundraising and Gaming
H Hospitals
I Grants
J Compensation
K Tax-Exempt Bonds
L Loans
M Non-cash Contributions
N Termination and Significant Disposition of Assets
R Related Organizations
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Hospitals Can Expect to File at Least Eight Supplemental Schedules

The IRS estimates that fewer than 10% of filing organizations will have to complete eight
or more of the Schedules.?* While that may be true overall, it would appear that most hospitals
will have to complete at least eight of the 15 schedules on a more or less regular basis, with
special emphasis being put on the following:

. Schedule D for financial reports and FIN 48 matters (See Part VII); %

. Sched_ule H for community benefit, billing and collection and joint venture
reporting;

. Schedule J for detailed compensation reporting;

o Schedule K for tax-exempt bond reporting;

. Schedule L for loans to current and former directors, officers, key

employees, top five highest paid employees and disqualified persons (e.g.,
moving or recruitment loans);and

. Schedule R for related organization reporting.

Other common Schedules will likely include Schedule B for contributions, Schedule C
for lobbying activities and, in some cases, Schedule F for organizations with operations overseas.

Part | of Core Form -- The Summary Page

According the Background Paper, the Summary Page of the Core Form is intended to
provide the user with a USA TODAY-like “snapshot” (without the clever, color graphics) of key
metrics about an organization without having to go beyond the “front page.”?® For example, the
chart below shows the elements of the “snapshot” that are the first items of information
presented after learning the organization’s “name, rank, serial number and home address.” As
can be seen, this “snapshot” includes information regarding the total number of persons serving
on the governing board, the number of “independent” members of the governing board, the
amount paid to the highest paid employee and total executive compensation paid as a percentage
of overall program service expense:

Line Information Provided

24 Supra note 10, at p. 4.

% For tax years beginning after December 15, 2006, Financial Accounting Standards Board Interpretation
No. 48 (“FIN 48) may require reserves and financial statement disclosure of an uncertain tax position if exemption
or unrelated business income treatment is not clear from existing tax law guidance. A position must meet at least a
more likely than not standard. Even then, the probabilities of success must be assessed and a reserve still may be
required on the financial statements for open tax years if the tax position is not relatively settled.

2 Supra note 10, at p. 3.
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1 Brief description of Organization’s Mission

2 Three most significant activities and activity codes

3 Total number of members of governing body

4 Number of “independent” members of governing body

5 Total number of employees

6 Number of individuals with compensation exceeding $100,000

7 Compensation of the highest paid individual

8a Total compensation paid to officers, directors, and key employees

8b | Total compensation in Line 8a as percentage of total program service
expense

9a Gross unrelated business revenues

9 Net unrelated business income from Form 990T

10 | Whether the organization has ceased operations or disposed of more
than 25% of net assets

Part 11 of Core Form — Compensation of Officers, Directors, Key Employees, and Highly
Compensated Employees

Part Il of the Core Form requires the organization to report information about
compensation of current and former officers, directors, trustees and certain other employees.
According to the Background Paper, as is the case with the current Form 990, an organization
must list each officer, director, trustee or key employee of the organization (a “Listed Person”),
regardless of compensation amount (entering -0- where appropriate).?” However, the Discussion
Draft departs from the 2006 Form by requiring the reporting of compensation based on Form W-
2 reporting for employees and Form 1099 reporting for directors and other independent
contractors.

Based on those data, organizations hitting certain triggers will have to file Schedule J
regarding Supplemental Compensation Information, which requires substantial additional
information. Schedule J and its accompanying 11-page set of Instructions are a dizzying and
detailed maze of complex definitions, concepts and examples. In combination with the highly
detailed definitions of various terms in the nine-page Glossary accompanying the Discussion
Draft, these Instructions may cause severe eye strain and the need for aspirin on a frequent basis.

27 4.
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The Schedule J triggers are as follows:

. Reporting amounts paid to Listed Persons who are former (not currently
serving but who severed within the last five years) officers, directors, key
employees or highest compensated employees;

. Having Listed Persons with reportable compensation (Form W-2, Box 5 or
Form 1099, Box 7) in excess of $150,000 from the filing organization and
any “related” organizations for the calendar year ending with or within the
filing organization’s fiscal year;

o Having Listed Persons who have received or accrued more than $250,000
of reportable or other compensation, including deferred compensation,
nontaxable fringe benefits, and expense reimbursements from the filing
organization and “related” organizations; or

. Having Listed Persons who received or accrued compensation from any
source (other than the filing organization) for services rendered to the
filing organization.?®

Given the size and complexity of healthcare organizations, and the resulting need to
attract and retain individuals with the talents and skills necessary to run these organizations, all
healthcare organizations will need to master Schedule J. Moreover, under Schedule J, the more
complex the compensation arrangement, the more information Schedule J requires. One of the
consequences of the detailed reporting regime in the redesigned Form 990 is that exempt
organizations likely will need to perform an in-depth review of all financial and governance
relationships to determine which entities and individuals are disqualified persons in order to
properly answer many questions in the Form, such as aggregate compensation disclosures for
disqualified persons (Part V, Line 6), loans to disqualified persons (Part VI, Line 6 and Schedule
L) and whether the organization intends to rely on the initial contract exception under Section
53.4958-4(a)(3) of the regulations for payments to disqualified persons (Schedule J, Line 7).

Part 111 of Core Form — Statements Regarding Governance, Management, and Financial
Reporting

While the IRS has no express statutory authority to regulate corporate governance matters,
the IRS does have the authority to enforce the tax rules regarding private inurement, private
benefit, excess benefit, tax-exempt purposes and record retention practices necessary to
substantiate that the organization is being run for one or more tax-exempt purposes. All of the
foregoing tax rules are based on and reflect, to one degree or another, state charitable law
concepts. In many substantial respects, these rules correspond very directly with these concepts.

For example, the state law fiduciary duty of loyalty corresponds directly with the tax law
concepts of private inurement and excess benefit, while the state law fiduciary duty of care

28 See Instructions to Schedule J, atp. 1 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).
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corresponds directly to the IRS concept of “reasonable cause,” which is ordinary business care
and prudence.”® Moreover, the comparability leg of the rebuttable presumption process
corresponds directly to the state law duty of care. Indeed, the triggering of the rebuttable
presumption switches the burden of proof to the IRS, making the rebuttable presumption process
the functional tax law equivalent of the state law business judgment rule. That is, if, in good
faith, the organization follows correct process, the IRS and the courts are likely to defer to the
judgment of the organization’s governing board. Furthermore, tax law notions of “tax-exempt
purposes” are broader than state charitable organization law purposes, but significant overlap
exists between a large number of tax-exempt purposes and state law charitable purposes, such as
healthcare under the community benefit standard.

As a result, the IRS believes that good governance and accountability practices provide
safeguards that the organization’s assets will be used consistently with its exempt purposes. This
is a critical tax compliance consideration, especially with respect to organizations that are subject
to private benefit, excess benefit and private inurement prohibitions. Therefore, in the
Background Paper, the IRS states, “In our view and experience, a well managed organization is
likely to be a tax compliant organization.”*

In order to provide information on how well managed the filing organization is, Part 111
of the Core Form requires each organization to provide certain information regarding the
composition of its governing body, certain of its governance and financial statement practices,
and the means by which the organization is accountable to the public by making certain
governance information publicly available. In that regard, the Core Form seeks specific
information about a number of governance and reporting matters, including the following:

. The number members of governing body (Part 111, Line 1a);

. The number “independent” members of the governing body (Part 11, Line
1b);

. Whether there have been significant changes to governing documents (this

is actually a lessening of the disclosure burden in that the current Form
990 requires disclosure of all changes to the governing documents) (Part

I11, Line 2);

o Whether the organization has a written conflicts policy and, if so, the
number of transactions reviewed pursuant to that policy (Part 111, Lines 3a
and 3b);

o Whether the organization has a written Whistleblower policy (Part 111,
Line 4);

%9 See, e.g., Treas. Reg. § 301.6651-1(c).

%0 Supra note 10, at p. 3.
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. Whether there is contemporaneous documentation of board and committee
meetings (Part 111, Line 6);

. Who prepares the organization’s financial statements and whether those
statements are audited, reviewed, or compiled by an independent
accountant (Part 111, Line 8);

. Whether the organization has an audit committee (Part 111, Line 9);

. Whether the governing body reviews the Form 990 prior to filing with the
IRS (Part 111, Line 10);

o How key governance and financial documents are made available to the
public (Part 111, Line 11); and

. A listing of the states where the organization files the Form 990 as a state
law regulatory filing (Part 111, Line 12).

Part VII of the Core Form — Information Regarding General Activities

Part V11 of the Core Form contains questions about the general activities of the
organization. Many of the questions in Part V11 serve as “trigger” questions for the various
Schedules that an organization will need to complete, depending on its type and activities. For
example, Part V11 asks a series of questions that will trigger further reporting for many hospitals:

. Whether the organization issues tax-exempt bonds (Part VI, Line 6a and,
if so, directing the organization to complete Schedule K);

. Whether the organization holds interests in “disregarded” entities or has
“related” entities? (Part V11, Line 7a and, if so, directing the organization
to complete Schedule R);

. Whether it conducts all or a substantial part of its activities through
partnership or corporation, especially where the organization’s ownership
or control is less than a majority position or where the management or
control is in the hands of a for profit partner (Part VII, Line 8a);

o Whether the organization provided hospital or medical care (Part VI, Line
9 and, if so, directing the organization to complete Schedule H);

. Whether the organization has a written policy to review investments or
participation in disregarded entities, joint ventures or other affiliated
organizations, whether exempt or nonexempt (Part VI, Line 11); and

. Whether the organization has a written policy to safeguard exempt status
regarding transactions or arrangements with related organizations (Part
VII, Line 12).

-12 -
COI-1375127v5





Other Information Requested in the Core Form, Including the “Most Important Program
Service Accomplishment”

Other portions of the Core Form seek information regarding the reporting of revenues,
expenses and balance sheet items (see, e.g., Parts IV, V and VI). Generally, these portions of
the Discussion Draft, with some exceptions, follow the current Form 990 layout. In addition,
Part V111 of the Discussion Draft seeks information about various IRS filing requirements,
including information regarding excess benefit transaction reporting (found on Line 89 of the
current Form 990, but which can now be found in Part VI, Line 5 of the Discussion Draft).
Finally, Part IX of the Core Form asks for information regarding program service
accomplishments, including a request on Part IX, Line 2 for information regarding the
organization’s “most significant program service accomplishment for the year.”

Schedule H — Community Benefit and Other Information for Hospitals
Scope and Coverage of Schedule H

Organizations that operate a facility that provides hospital or medical care must complete
new Schedule H. This new Schedule has five parts:

. Part | — Community Benefit Report;

) Part Il — Billing and Collection Practices;

. Part Il — Management Companies and Joint Ventures;
. Part IV — General Information; and

) Part V — Facility Information.

Schedule H will, of course, be the key Schedule for all hospitals. It is where the rubber
hits the road for hospitals in telling their story about how they meet the community benefit
standard for exemption. In that regard, the eight pages of Instructions that accompany Schedule
H provide readable and largely helpful definitions and clarifications in providing the information
that Schedule H requests. In addition, the community benefit portion of Schedule H is
accompanied by eight helpful Worksheets.® The Worksheets are not to be filed as a part of the
Form 990 filing but are to be retained to support the information provided on Schedule H.

IRS Rationale and Operating Assumptions in Schedule H
Data Gathering for Policy Makers

The IRS explains some of its rationale in designing Schedule H in the materials
accompanying the Schedule. The IRS notes, at one point, “In the hospital area, concerns

3L |t should be noted that while eight Worksheets are referenced in Schedule H, only seven of the eight are
posted with the materials online. Worksheet 8 is missing in action, though one would imagine it will be located
before the roll out of the final redesigned From.

-13 -
COI-1375127v5





continue to be raised about whether there are differences between for-profit and tax-exempt
hospitals. While the health care sector has changed dramatically over the last forty years, the
general tax rules governing this sector have not.”*

The inference here, of course, is that the data collected in Schedule H can be used not
only to assist the IRS in enforcing the community benefit standard but also to compare the
operations of exempt hospitals operate with those of non-exempt hospitals. Policy makers can
then use that data for future legislative efforts if it reveals that no material behavioral differences
exist to justify the current level of tax subsidy that exempt hospitals enjoy.

Increased Transparency

The IRS also stated, “The proposed schedule is designed to combat the lack of
transparency surrounding the activities of tax-exempt organizations that provide hospital or
medical care.”®® Regardless of whether a lack of transparency existed in the past, the IRS clearly
advances transparency in the areas that Schedule H addresses. Additionally, Schedule H will
make it not only possible to compare exempt hospitals with for-profit hospitals but also with
other exempt hospitals of similar size and mission. (It is likely, however, that in the early years
of reporting under the new regime there will be many “false positives” as hospitals learn the in’s
and out’s of how to report consistently all of the information that Schedule H requires.)

IRS View of the Substantive Law

The IRS then goes on to say that, “In drafting the schedule, the Service tried to quantify,
in an objective manner, the community benefit standard applicable to tax-exempt hospitals.”>*
While the Discussion Draft does not make, nor does it purport to make, any changes in
substantive law, the inference here is that the IRS believes the factors cataloged in Schedule H
are the “objective” metrics under the community benefit standard.

In that regard, Schedule H only sets forth the factors the IRS believes indicate whether an
organization is engaging in activities that advance community benefit. Schedule H does not
express any view of how much community benefit is enough. That task will be left to the 20/20
hindsight judgment inherent in the overall facts and circumstances analysis of Revenue Ruling
69-545 and the courts. See, for example, IHC Health Plans, Inc. v. Commissioner,* the where
the court summarized the community benefit standard and posited the following “plus” test for
determining whether an organization provides sufficient benefits to merit § 501(c)(3) status:

In summary, under section 501(c)(3), a health-care provider must
make its services available to all in the community plus provide
additional community or public benefits. The benefit must either
further the function of government-funded institutions or provide a

32 |nstructions to Schedule H, atp. 1.

3 4.

4.

% 325 F.3d 1188 (10" Cir. 2003).
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service that would not likely be provided within the community but for
the subsidy. Further, the additional public benefit conferred must be
sufficient to give rise to a strong inference that the public benefit is the
primary purpose for which the organization operates. In conducting
this inquiry, we consider the totality of the circumstances.*

Thus, under the IHC “plus” formulation, it is not enough to promote health, nor is it
enough to offer care to the entire community for a fee. These are just the starting point for the
analysis. In addition, the organization must demonstrate that it satisfies one or more otherwise
unmet community needs or that it supplements or advances governmental programs aimed at
meeting those same community needs. Moreover, the organization must engage in these
activities at a level that is substantial enough to allow the inference that furthering public benefit
is the organization’s primary purpose. Schedule H will assist the IRS and organizations in
quantifying how well organizations address the various metrics involved.

Specific Comment on the CHA Approach to Community Benefit

Finally, the IRS states that, “For purposes of advancing the discussion in this area, the
Service chose to utilize the Catholic Health Association’s (CHA) community benefit reporting
model. CHA is a respected leader in the area of charity care and community benefit reporting.
The Service recognizes, however, that there will be alternative reporting models and welcomes
comments in this area.”’

This statement acknowledges the fine work the CHA has done over the past 15 years, but
it also acknowledges that there is not complete agreement within the hospital community on all
factors and that many respected members of the hospital community have different views in
some areas. For example, while they agree on many points, the CHA and the American Hospital
Association (AHA) disagree on some points, such as whether to take the Medicare “shortfall”
into account as an item of community benefit. The IRS expressly acknowledges this
disagreement among knowledgeable and respected members of the healthcare sector.®® Asa
result, we can expect extensive comment on which portions of the CHA approach should be
followed and where there should be deviation from the CHA approach.

Part | - The Community Benefit Report
Exempt Hospitals Receive Approximately $12.6 Billion in Annual Tax Benefits

According the Congressional Budget Office,* based on calendar year 2002 data, the most
current data available, nonprofit hospitals receive in the aggregate approximately $12.6 billion in

% 9. at 1198 (emphasis in original) (internal citations omitted).

37 4.

%14,

39 Congressional Budget Office Nonprofit Hospitals and the Provision of Community Benefits paper dated
December 20086, cited in Treasury Inspector General for Tax Administration Report, “Tax-Exempt Hospital Industry
Compliance with Community Benefit and Compensation Practices (March 29, 2007).
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governmental tax subsidies, broken down roughly evenly between the Federal government and
various state and local tax exemptions and benefits. This means that, in the aggregate, tax-
exempt hospitals receive an annual tax “subsidy” from the Federal government of about $6.3
billion in the form of the basic exemption from having to pay income tax on net income, the
ability to receive contributions that are deductible by the contributors and the cost savings from
the advantages of tax-exempt financings. They receive another roughly $6.3 billion from various
state and local governmental entities in the form of sales and use tax exemptions, income tax
exemptions and real estate tax exemptions.

Community Benefit Report Provides Quid Pro Quo Information for Tax Benefits

Because of the substantial subsidies, the Community Benefit Report will be the first place
that the IRS and state regulators look to see whether a filing organization provides enough “bang
for the buck” — the community benefit it provides in comparison to the level of tax subsidy that it
receives. This report will also be the first place that the news media will look, and it will be a
source of information for others in the community including unions, class action plaintiffs
lawyers and tax whistleblowers. As a result, hospitals will want to pay very careful attention to
the data reported here.

Community Benefit Report Requires Benefit Information at Cost

As noted, the Community Benefit Report basically follows the CHA model for reporting
community benefits, and it requires organizations to report, on a unreimbursed cost basis, the
cost of providing “Charity Care” and “Other Benefits. The Worksheets indicate that the cost
data may be provided based either from the organization’s own cost accounting system or based
on a costs-to-charges ratio from cost reports.

In the Charity Care Category, the Report asks for three categories of unreimbursed cost:
(i) “traditional charity care”; (ii) the unreimbursed cost of providing Medicaid (the “Medicaid
shortfall”); and (iii) the unreimbursed costs of providing benefits under Other Government
Programs. There are Worksheets that provide a methodology for computing the costs with
respect to each category.

Although Schedule H is based on the CHA model, and, although CHA and AHA have
disagreed on the treatment of the Medicare shortfall, it is not clear from the Instructions whether
the Report actually takes sides in the CHA/AHA Medicare shortfall debate. While the
Instructions dealing with Billing and Collections clearly exclude Medicare and Medicaid from
Other Government Programs, the Instructions in the Charity Care section are silent as to whether
or not the Medicare shortfall could be included in the Other Government Programs category in
some cases, depending on the organization’s particular circumstances.”® This should generate a
significant amount of comment and continued debate because, for many organizations, Medicare
shortfalls can be an important issue and may generate losses that will be material to the
organization’s financial status. In this area, the Healthcare Financial Management Association

40 Supra note 32, at p. 5.
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Statement 15 concludes that: “. . . each hospital should decide, based on its circumstances,
whether Medicare shortfalls should be part of its community benefit disclosure.”*" Stay tuned.

In the “Other Benefits” category, the Report asks for cost data regarding the costs of
providing five additional categories of community benefit: (i) Community Health Improvement
Services and Community Benefit Operations, (ii) Health Professions Education; (iii) Subsidized
Health Services; (iv) Research; and (v) Cash and In-Kind contributions to community groups.*?
If a charitable hospital provides other additional benefits to its community that are not included
as part of these five categories, those benefits presumably do not count for community benefit
purposes in the view of the IRS. Many charitable hospitals have developed innovative ways to
respond to community needs in the past, and hopefully those activities will continue, but
Schedule H contains no place for a hospital to report them. As with the Charity Care Category,
there are Worksheets for the Other Benefits Category, and the Instructions provide largely useful
definitions about the items that can be included in each category. As noted, these definitions and
Worksheets are based on the CHA’s work product in this area.

Community Benefit Annual Reports

In addition to the cost-based data computed using the Worksheets, the Community
Benefit Report section also asks whether the organization produces an annual community benefit
report for its operations and, if so, whether the report is made available to the public (Part I,
Lines 12a and 12b). The Instructions suggest that some ways in which an organization can make
its community benefit report available to the public are to post the report on the organization's
website, to publish and distribute the report to the public and to submit the report to a state
agency or other organization that distributes the report to the public.*®

Charity Care Policies

Schedule H also asks whether or not the organization has a Charity Care Policy and then
asks for a description of that policy (Part I, Lines 13a and 13b). The Instructions indicate that the
organization’s description of its charity care policy should include, but should not necessarily be
limited to, the following five factors:

. Whether the organization determines eligibility for full or partial charity care on
the basis of Federal Poverty Guidelines. For instance, if a patient’s family income
must be less than a certain percentage of the Federal Poverty Guidelines for the
patient to qualify for free care, the organization is to indicate that percentage.
Similarly, if a patient’s family income must be within a certain income range to
qualify for discounted care, the organization is to indicate that income range;

*! Healthcare Financial Management Association, P&P Board Statement 15, Valuation and Financial
Statement Presentation of Charity Care and Bad Debts by Institutional Healthcare Providers (Dec. 2006), at p. 11.

42 Supra note 32, at pgs. 3-4.
B 1d. at p. 4.
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. Whether the organization determines eligibility for full or partial charity care on
the basis of an asset test. For purposes of this question, “asset test” means a limit
on the amount of total or liquid assets that a patient or the patient’s family may
own to qualify for free or discounted care;

. Whether the organization applies its charity care policy uniformly throughout all
of its facilities, or whether the application of the policy varies from facility to
facility based on socio-economic factors, local law or other factors;

. Whether the amount of free or discounted care provided under the policy is
limited by budget caps or other conditions that may result in persons otherwise
eligible under the policy not receiving free or discounted care;

. How and when the organization informs its patients of the terms and availability
of the policy. Some of the ways in which an organization can inform patients of
the terms of the policy are to post the policy in admissions areas, emergency
rooms and other areas of the organization’s facilities in which eligible patients are
likely to be present; provide a copy of the policy to patients with discharge
materials and include the policy or a summary of it in patient bills.**

These factors indicate that the IRS remains concerned about the publicity that the
charitable hospital provides for its charity care policy and the results that the policy actually
produces. For example, in 2001, the IRS issued a Field Service Advice Memorandum containing
14 questions designed to elicit facts regarding a hospital’s charity care policy and its activities.*
These questions included whether the hospital had a specific, written plan or policy to provide
free or low-cost health services; what directives or instructions the hospital had provided to
ambulance services regarding the transportation of poor or indigent patients to its emergency
room and whether the hospital maintained “detailed records” regarding the times and
circumstances under which it provided free or reduced-cost care.*® Despite these questions and
the growing focus by the IRS, states attorney generals, plaintiffs attorneys and potentially tax
whistleblowers with respect to charity care, no requirement exists under the community benefit
standard as interpreted by courts or pursuant to Revenue Ruling 69-545 for a hospital to provide
free care in exchange for exempt status under federal law.

Part Il - Billing and Collections

Part Il of Schedule H asks for information regarding billing and collections. To the
authors’ knowledge, this represents the first time that the IRS has asked for information
regarding these practices in any organized way. Indeed, Revenue Ruling 69-545, which sets
forth the community benefit standard, does not mention billing and collection at all.*’

“1d. at pgs. 4-5.
#° See Field Serv. Adv. Mem. 200110030 (Feb. 5, 2001).
46 Id

7 See, e.g., Rev. Rul. 69-545, 1969-2 C.B. 117.
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Rationale for Billing and Collection Information

The IRS’s stated rationale for adding this request for billing and collection information is
that it is needed “in order to better reflect the revenue stream of the organization and to enhance
transparency regarding these practices.”* Initially, the “revenue stream” concept seems valid for
purposes of allowing the IRS to enforce the tax laws. The validity of this concept, however,
depends on whether this section gives the IRS information regarding how organizations treat bad
debt for charity care purposes and when the organization identifies an amount as either charity
care (never entering into its revenue stream) or as bad debt (entering into its revenue stream but
ultimately not collectible). On the other hand, some of the information collected in this section
seems to have little, if anything, to do with enforcing the tax laws and may fall into the
“transparency” category, which makes it nice to know particularly for state regulators, the news
media and plaintiffs lawyers.

Section A -- Insurance Categories, Discounts and Bad Debt

Section A requests billing information in a format that breaks patients out by the
categories of insurance coverage as follows: (i) Medicare; (ii) Medicaid; (iii) Other
Governmental Programs; (iv) Private Insurance; and (v) Uninsured. Section A then requests
information regarding how the organization gets from the gross charge amount to the “net
expected” and the “fees collected.” In that regard, the Instructions contain a useful and
instructive discussion of the “discounts” an organization uses in order to arrive at the “net
expected” number.*

Discounts Defined

According to the Instructions, “discounts” include “any and all billing or contractual
discounts or allowances applied to the gross charges.”® Thus, the Instructions say that
organizations should include discounts such as those negotiated with private insurance
companies, discounts applied by government programs, early payment discounts, discounts
granted automatically to persons without insurance and discounts granted to charity care
patients.>* A discount may be any portion of a gross charge, including 100% of that charge, and
more than one discount may apply to a given charge. For example, the Instructions note that a
charge may be discounted by reason of a patient’s insurance policy, and the co-pay may be
further discounted through the organization’s charity care policy.>

Explanation of How the Organization Calculates Bad Debt Expense

48 Supra note 32, at p. 1.

4. atp. 6.

50 4.

4.

52 4.
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While it does not define the difference between charity care and bad debt, Schedule H,
Part Il does ask the organization to explain how it calculates bad debt expenses (Part 1, Line 5).
In this regard, the Instructions make clear that the term “discounts” does not include *“an
allowance, reduction or adjustment offered or provided to settle or collect an amount previously
billed, such as to encourage collection of a past due amount.”® In other words, discount does
not include bad debt. Fair enough.

However, this does not address one of the more contentious and, in the authors’ view,
silly debates in this area — whether an organization can treat bad debt as charity care. In the
authors’ view, this is a semantic debate, not a substantive one. As a result, organizations should
take care in answering this request to ensure that they accurately and carefully respond, taking
into consideration the principles set forth in Healthcare Financial Management Association’s
Statement 15, which sets forth a basis for distinguishing bad debt from charity care for financial
accounting purposes.>

In general terms, it is easy to tell the difference between charity care and bad debt.
Charity care is an amount that the organization intends to “give away” because the person meets
certain criteria. As a result, charity care never enters into the organization’s revenue stream and
IS never a part of the organization’s accounts receivable. Bad debt, on the other hand, is one key
measure of an organization’s revenue cycle effectiveness. It is an amount that initially enters
into the revenue stream because the organization did not intend to give it away. It intended to
get paid, but it made a bad credit underwriting judgment and, therefore, has an “unintended”
operating expense.

The issue that arises here is not one of whether bad debt can be counted as charity care
but of when the organization makes the determination that a particular patient is a charity care
patient or a paying patient. Many, including the IRS in the St. David’s case at the trial level,
have taken the position that, if an amount ever enters the organization’s revenue stream, it can
never be accounted for as a charity care amount.”® This is a position reminiscent of the old Will
Rogers advice on picking stocks: “Don't gamble; take all your savings and buy some good stock
and hold it till it goes up, then sell it. If it don't go up, don't buy it.”

What Will Rogers said about picking stocks is equally true about deciding which patient
IS a charity care patient and which one is a paying patient. It is extremely difficult in many
instances to tell whether a particular patient is eligible for charity care at the point of service, and
it is often the case that the institution, despite its best efforts, cannot make that determination
until some considerable period of time after the service is rendered. This includes, in some cases,
waiting until after collection efforts have commenced and the information then becomes
available. Indeed, on this point, the United States District Court in the St. David’s case made the
following colorful, but cogent, observation:

%3 4.

%4 Supra note 41.

% See, e.g., St David’s Health Care System, Inc., 89 AFTR2d 2002-2998 (W.D. Tex. 2002), rev’d and
rem’d 349 F.3d 232 (5™ Cir. 2003).
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The government attempts to quibble about how St. David's
differentiates between free care that is charity and free care that is bad
debt. The Court thinks that is a silly and meaningless distinction for
purposes of this case. When all who need emergency care are treated
regardless of willingness or ability to pay, the function is charitable
regardless of what the accountants discover later. The government
uses the alleged fact that St. David's attempts to collect payment from
all patients before determining whether the care rendered was charity
care or bad debt to show that St. David's actually provides no charity
care. This implicitly attempts to require St. David's to determine
before rendering care, whether to expect payment from that particular
patient, a luxury allowed only to those privileged to live in a bubble
constructed by theories without the rude pin prick of practicality that
so frequently bursts such bubbles. Not surprisingly, the IRS offers no
method by which that determination could be made, perhaps it could
be based on skin color, the brand name of clothes worn by the patient
upon entering the emergency room, or shaking a magic eight ball.*®

It would be helpful if, in the final Instructions or in some other form of guidance, the IRS
addressed this issue. In that regard, the authors urge the IRS to adopt the standards set forth in
the Healthcare Financial Management Association’s Statement 15, which sets forth a thoughtful
and useful way of addressing this issue, requiring that the organization make every practical
effort to make charity care eligibility determinations before or at the time of service but
recognizing that determinations can be made at any time during the revenue cycle and that there
should be no rigid time limit for when determinations are made.>” This is a much better
approach than *“shaking a magic eight ball.”

Section B — Collection Practices

Schedule H, Part Il, Section B asks whether the organization has a written collection
policy and, if so, for a description of that policy. The Instructions note that the description
should include a statement of how and when the organization informs patients of the terms of the
policy as well as a description of how the organization collects debts from patients.>® If the
organization uses collection procedures or refers collections to third parties, the organization is to
describe when such procedures are used or when such referrals take place. The Instructions also
indicate that the organization should note whether amounts that are designated as charity care
may be subject to collection procedures or referred for collection to a third party either before or
after the charity care determination is made.>

%% 1d. at 2002-3005.
> Supra note 41, at p. 5.
%8 Supra note 32, at p. 6.

%9 4.
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As noted above, the charity care versus bad debt information seems relevant to the
community benefit standard. However, much of the remaining request for information is a
stretch if the goal is enforcement of Federal tax laws. The best theory would be that, under state
charitable law concepts, under which the healthcare exemption qualifies as a tax-exempt purpose,
there is a requirement that charitable hospitals follow some particular set of debt collection
polices that are different from those of other organizations. While many plaintiffs lawyers, some
attorneys general and some state tax departments have made such arguments, no general,
underlying state charitable law concept requires a separate set of debt collection practices for
charitable hospitals or specifies what those practices might be. While some states, such as
Illinois, have enacted hospital-specific billing and collection legislation, the relevant compliance
details are tied to the particular requirements of the statute and not susceptible to uniform
national reporting or, arguably, even within the jurisdiction of the IRS.

As a result, it seems strained to try to shoehorn this request into a category that ties
directly to a Federal tax law requirement. That having been said, the rules under IRC § 6033 and
the Treasury Regulations thereunder clearly give the IRS the authority to promulgate forms and
instructions requesting information of this kind. As a result, hospitals should carefully describe
what they do and why.

Part 111 — Management Companies and Joint Ventures
Discussion Draft’s Overall Emphasis on Joint Ventures Outside of Schedule H

Joint ventures have been a hot topic for the IRS and other regulators, the Senate Finance
Committee and other legislative bodies, the media and class action plaintiffs lawyers. As a result,
under both the enforcement and transparency prongs of the IRS’s approach to the redesign of the
Form 990, the Discussion Draft, in a number of places, requests a significant amount of new
information regarding joint ventures.

For example, Part VI, Statement Regarding General Activities, has a series of questions
regarding joint ventures. Line 7b asks whether the organization is related to any tax-exempt or
taxable entity, and, if yes, requires the organization to complete Schedule R regarding related
entities. Note that the definition of “related organizations” in the Glossary only includes parents,
subsidiaries, brother-sister corporations and supporting/supported organizations.’ It does not
appear to include any organization where the control (direct or indirect) is 50% or less unless the
filing organization is the managing partner or managing member of a partnership/LLC or a
general partner in a limited partnership.

In addition, Line 8a asks whether during the tax year the filing organization conducted all
or a substantial part of its exempt activities through or using a partnership, LLC or corporation.
The Instructions require organizations to answer “yes” if the organization conducted exempt
activities through or using one or more partnerships, limited liability companies or corporations
and the aggregate exempt activities conducted through or by such entities involved a substantial
portion of the organization’s capital expenditures or operating budget or a discrete segment or

60 Glossary to Discussion Draft, at p. 8 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).
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activities of the organization that represent a substantial portion of the organization’s assets,
income or expenses of the organization, as compared to the organization as a whole.”* This
question does not depend on the level of control over the other entity, but it does ask only about
substantial activities. The Instructions do not define “substantial.” However, based on other
guidance in other areas, anything over 15% may be substantial.®

Line 8b further requires detailed information, including the primary activity, of any
partnership, LLC, or corporation in which the filing organization’s ownership or control was
50% or less, based on vote or value. This question only applies if the joint venture is a
substantial portion of overall activities of the filing organization. It represents, however, the first
time that the IRS has asked specifically for disclosure on the Form 990 of joint venture
arrangements where the exempt organization does not have more than 50% control as well as the
first time that the IRS has focused on ownership percentage. Through this question, the IRS will
be able to identify potential targets for focused compliance checks or correspondence audits to
assess compliance with the control test of St. David’s, etc. In that regard, ownership percentages
are also potentially relevant in analyzing whether control and other rights are proportionate to
ownership. To date, however, the IRS has not expressed concern about exempt organizations
having lower ownership percentages than voting percentages in partnerships, LLCs and
corporations.

Line 8c seeks information about whether the organization was a partner in a partnership,
member of an LLC or shareholder of a corporation that was managed by a company that was
controlled by taxable partners, members or shareholders. This question does not depend on the
level of control over the other entity, nor is it limited to substantial activities. Rather, it applies
to even ancillary joint ventures. It is possible that this question signals an increased interest by
the IRS in potential inurement and private benefit issues related to ancillary joint ventures, which
may be reflected in future compliance checks.

Line 11 asks whether the organization has a written policy or procedure to review the
organization’s investments or participation in disregarded entities, joint ventures, or other
affiliated organizations (exempt or non-exempt). Like question 8, this question may be part of a
move to gather more information about nonprofit/for-profit joint ventures and may signal a
future IRS compliance initiative.

Line 12 further asks whether the organization has a written policy that requires the
organization to safeguard its exempt status with respect to its transactions and arrangements with
related organizations. The Instructions indicate that an organization is to answer “yes” if the
organization has adopted a policy that requires the organization to negotiate in its transactions
and arrangements with other organizations such terms and safeguards adequate to ensure that the
organization’s exempt status is protected. One such safeguard is control by the organization over
a partnership sufficient to ensure that the partnership furthers the exempt purpose of the

81 |nstructions to Discussion Draft, at p. 42 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).

%2 See Internal Revenue Manual [7.8.1] 27.10.1 (May 25, 1999) (withdrawn I.R.C. 501(m) commercial-
type insurance audit guidelines).
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organization. Other safeguards are requirements that a partnership in which the organization is a
partner give priority to exempt purposes over maximizing profits for the partners; that the
partnership not engage in any activities that would jeopardize the organization’s exemption; that
returns of capital, allocations and distributions be made in proportion to the partners’ respective
ownership interests; and that all contracts entered into by the partnership with the organization be
on arm’s-length terms, with prices at fair market value. If a related organization does not
substantially further the exempt purposes of the organization, safeguards might include steps
taken to ensure that the related organization’s activities will not be attributed to the organization,
or if they are, will not be sufficient to threaten the organization’s exempt status.

The Instructions are particularly instructive of the safeguards the IRS expects to see in
nonprofit/for-profit joint ventures. Although the question is limited to related organizations, it is
likely that the IRS will apply to same standards to 50/50 or minority control positions in
assessing unrelated business income or, where the joint venture is substantial or involves insiders,
determining whether there is a risk to tax-exempt status (inurement, private benefit).

Schedule H’s Specific Requests for Healthcare Joint Venture Information

Schedule H follows this overall trend in the Discussion Draft by requesting information
specifically targeted at management companies and joint ventures in the healthcare areas
(Schedule H, Part 111). In that regard, Schedule H requires hospitals to identify all management
companies and joint ventures in which the hospital is either a partner or shareholder if (a) current
or former (within the past five years) directors, trustees, officers or key employees (“Listed
Persons”) or physicians own in the aggregate 5% or more of the profits interest or stock; and (b)
either manages hospital or medical care operations for the filing organization or directly provides
hospital or medical care, or owns any property used by the filing organization or others to
provide hospital or medical care. The required information includes name of the entity,
description of its primary activity, and a breakdown of percentage of ownership among the filing
organization, Listed Persons and physicians. The stated purpose of this disclosure, according to
the Instructions, is to provide an “understanding [of] the structure of the [filing] organization and
any inurement or private benefit issues.”® Examples given in the instructions of organizations to
be reported include ancillary services joint ventures, joint ventures leasing out hospital facilities,
and equipment leasing joint ventures.**

Given the high level of interest in joint ventures overall, and the emphasis placed on joint
ventures throughout the Discussion Draft, healthcare organizations will have to take care in
describing their joint venture arrangements and, more importantly, in structuring them in the first
instance. This is true not only for the reasons discussed above but also because FIN 48 will
require organizations with joint ventures to make a judgment that their joint venture
arrangements are structured in a manner that enables the organization to take a more likely than
not position that the tax structuring they have done works and then to make a second judgment as
to the amount of reserve, if any, they need to make to take into account any uncertainty in their
position.

63 Supra note 32, at p. 1.
% 1d. at p. 7.
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Part IV — General Information
Description of Community Needs Assessment Process

In Part IV, the IRS seeks information regarding how the organization assesses the
healthcare needs of the communities it serves. This is a very important portion of Schedule H.
Indeed, the first step in satisfying the community benefit standard is likely conducting a
community needs assessment. While some have criticized community needs assessments as, in
effect, disguised market studies, it is clear that boards should be involved actively in determining
what needs exist in the community and how the organization can best serve those needs given its
financial resources and charitable mission orientation. In this regard, all charitable hospitals
operate with finite resources, and, under the community benefit standard, these hospitals may
allocate their resources in a manner that, in their judgment, best suits the needs of the
communities they serve. In many instances, this means a substantial dollar commitment to
charity care spending and to other activities that further charitable healthcare activities.

In recognition of this fact, the community benefit standard permits a flexible approach to
determining which services are best suited to a particular community and how best to allocate
limited resources to meet the needs of a particular community. These objectives are generally
served by the community needs assessment process, which involves the board actively (i) setting
the organization's mission overall, including the role of charity care and other tax-exempt
objectives in the mission; (ii) establishing systems to monitor and measure the organization's
compliance with its policies; and (iii) allocating the resources of the organization in a manner
that best serves the community. Needs assessments need not be developed unilaterally by each
hospital, and many can rely on existing assessments prepared by local health departments and
community based organizations. If assessments are not available, then developing such an
analysis can be done together with community groups as one approach to engaging in productive
dialog regarding needs and collaborative approaches to meeting them.

Patient Education Regarding Charity Care and Other Assistance

Part IV also asks that the organization describe how the organization’s patient intake
process informs and educates patients about their eligibility for assistance under federal, state, or
local government programs, or under the organization’s charity care policy. Unlike the charity
care and billing and collection portions of the Instructions, where the IRS suggests the content it
would like to see, the Instructions here are silent, and organizations will have to come up with
their own descriptions. This free form approach will generate a lot of information, but, because
each organization will be left to its own devices, the descriptions will vary widely. This will not
facilitate easy comparison of practices from organization to organization given the wide variety
of ways in which the information will be presented on Schedule H, although it may be the IRS
plan to sift through these data and generate specific criteria later.

Whatever the IRS’s approach is here, it would seem that organizations will almost
certainly include this kind of information along with the criteria for eligibility for charity care,
and given the calculations of charity care as excluding other assistance, organizations will clearly
have the information and the economic incentive to make patients aware of other organizations
that will pay part or all of the patient’s costs. In any event, organizations should review what
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they are doing in this regard, and it would be good to take whatever practical steps can be taken
to ensure that the information provided to patients is in a “patient friendly” format.

Parts IV and V — General Information and Facilities Information

Part IV seeks information of the organization’s emergency room policies and procedures,
including the hours of operation, if applicable, and it seeks any other information important to
describing how the organization’s hospital’s facilities further its exempt purposes. Part V
follows on the last question in Part IV by seeking specific information regarding activities and
programs conducted at each facility. The Instructions then go on at some length defining what
constitutes a “facility”® and what constitutes “medical ore hospital care.?®”

Conclusions and Observations

As noted at the outset, the Discussion Draft is a remarkable work product from an
overstressed agency. While the IRS work product is not perfect by any stretch, on an overall, tax
policy basis, it is a good first (and giant) step forward. As we noted at the outset, under the
Discussion Draft format, the Form 990 is not just for numbers any more. It has become a
disclosure document containing a vast store of readily available information regarding the
activities of an organization and the extent to which the organization engages in financial
transactions with organization insiders.

From an enforcement prospective, this will not only give the IRS ready access to hard
factual data to make judgments about the need for enforcement actions but it will also modify
behaviors by managers of tax-exempt organizations. The fact that the Form 990 is a public
domain document gives the IRS a boost in enforcement because the eyes of IRS agents will be
supplemented by the eyes of state attorneys general, legislative bodies, the news media, and
other interested members of the general public, all of whom will be able to gain quick and easy
access to a substantial amount of information. Welcome to the future.

®° The Instructions note that for purposes of listing its facilities, a "facility that provides medical or hospital
care" means a building, other structure, or campus that is dedicated to providing medical or hospital care. A facility
that provides medical or hospital care does not include a component wing or department of a hospital, clinic, or
other discrete facility.

% The Instructions note that “Medical or hospital care” includes the type of care provided by hospitals,
rehabilitation institutions, outpatient clinics, skilled nursing facilities, and community mental health or drug
treatment centers. A facility that provides medical or hospital care includes one that treats any physical or mental
disability or condition, whether on an inpatient or outpatient basis. Such facilities also include those of non-medical
institutions (e.g., colleges, prisons) that operate facilities that provide medical or hospital care. A facility that
provides medical or hospital care does not include a convalescent home or home for children or the aged, a
cooperative hospital service organization, or an institution whose principal purpose or function is to train
handicapped individuals to pursue a vocation. Nor does it include a facility whose principal purpose or function is
to provide medical education or medical research, unless it is also actively used in providing medical or hospital care
to patients as an integral part of medical education or medical research.
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AHLA HEALTH LAWYERS WEEKLY

Impact of IRS’s Draft Redesigned Form 990 on Tax-Exempt Healthcare Organizations
James R. King and Gerald M. Griffith*

IRS Releases Discussion Draft of Redesigned Form 990
First Comprehensive Update in Over 25 Years

On June 14, 2007, the IRS released for comment a Discussion Draft of a redesigned
Form 990 (the “Discussion Draft”), the annual information return filed by tax-exempt
organizations, including tax-exempt hospitals and other healthcare providers.? In a statement
accompanying the Discussion Draft, Kevin Brown, Acting IRS Commissioner, noted “The tax-
exempt sector has changed markedly since the Form 990 was last overhauled more than a quarter
of a century ago.”® He went on to note that, “We need a Form 990 that reflects the way this
growing sector operates in the 21st century. The new 990 aims to give both the IRS and the
public an4improved window into the way tax-exempt organizations go about their vital
mission.”

Quick Take on the Discussion Draft’s Impact

The IRS’s release of the Discussion Draft does not involve any changes in the substantive
rules governing tax-exempt organizations. However, in many respects, it is more important than
many of the substantive positions that the IRS has adopted. Under the Discussion Draft format,
the Form 990 is not just for numbers any more. It has become an SEC-like disclosure document
containing a vast store of readily available information about the activities of an organization and
the extent to which the organization engages in financial transactions with insiders.

This is extremely important from an enforcement prospective. The constant theme of the
Discussion Draft is to ask organizations for detailed information about what they are doing and
how they are doing it, particularly in areas where the IRS has perceived the potential for abuse.
In other words, the Discussion Draft repeatedly requests organizations to “rat themselves out.”
This approach gives the IRS ready access to hard factual data to make judgments about the need
for enforcement action. In addition, because the Form 990 is readily available to the public, the
IRS will be assisted in its enforcement efforts by the “eyes and ears” of various state attorneys
general, legislative bodies, the news media, and other interested members of the general public —
many of whom will have “an agenda” and all of whom will have quick and easy access to a

Lmr. King is a partner in the Jones Day law firm, resident in its Columbus, Ohio, office. Mr. Griffith isa
partner in the Jones Day law firm, resident in its Chicago, Illinois, office. Both Mr. King and Mr. Griffith are
members of Jones Days Health Law and Tax Practices. Mr. King is currently a Vice Chair of AHLA’s Tax &
Finance Practice Group. Mr. Griffith is a former Chair of AHLA’s Tax & Finance Practice Group and a current
member of AHLA’s Board of Directors.

2 IR-2007-117, June 14, 2007 (available online at
http://www.irs.gov/newsroom/article/0,,id=171329,00.html).
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substantial amount of information. Recent amendments to IRC § 7623 increasing to 30% the
maximum potential whistleblower award for tax law violations involving tax liability in excess
of $2 million also will provide a financial incentive for private citizens to feret out the next big
tax deficiency, including among large nonprofit organizations.

Ten-Page Core Form and 15 Possible Supplemental Schedules

The Discussion Draft consists of a Core Form to be completed by each Form 990 filer
and a series of 15 associated Schedules. Some of the Schedules are mind-numbingly detailed,
designed to require reporting of information only from those organizations that conduct
particular activities. The IRS has posted the Core Form, the Schedules, Instructions and other
materials offering some insight into the principles and rationale underlying the Discussion Draft
on its website.”

Three “Guiding Principles” of Redesign

In releasing the Discussion Draft, the IRS stated the redesign was based on three guiding
principles:

1. Enhancing transparency to provide the IRS and the public with a realistic picture
of the filing organization;

2. Promoting compliance by accurately reflecting the filing organization’s
operations so the IRS may efficiently assess the risk of noncompliance; and

3. Minimizing the burden on filing organizations.®
The Discussion Draft Greatly Increases Transparency and IRS Oversight Efficiency

The Discussion Draft demonstrates that the IRS has likely taken giant steps forward in
achieving the first two objectives. Indeed, the Discussion Draft makes it much easier for both
the sophisticated and unsophisticated reviewer to get a strong sense of what the filing
organization is all about. Thus, it is undeniable that, in its current form, the Discussion Draft
would greatly enhance transparency. Transparency has been a stated concern of the IRS for
several years, and the IRS previously sought comments regarding how changes to the Form
could achieve the goal of enhancing transparency. For example, in 2002, the IRS announced that
it was considering modifying the Form to include requirements similar to those that had been
imposed by Congress on for-profit companies after Enron and other corporate scandals.’
Specifically, the IRS sought comment on the following:

. Whether an exempt organization should be required to disclose on Form 990
whether it has adopted a conflicts of interest policy or has an independent audit
committee;

® See www.irs.gov/charities/article/0,,id=171216,00.html.
® Supra note 3.
" See IR-2002-87, Sept. 4, 2002 (available at http://www.irs.gov/publ/irs-drop/a-02-87.pdf).
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. Whether a non-charitable exempt organization should be required to make
additional disclosures about transactions with its substantial contributors, officers,
directors, trustees and key employees;

. Whether exempt organizations should be required to disclose additional
information about transactions or financial relationships with its substantial
contributors, officers, directors, trustees and key employees; and

o Whether there are any other changes to the Form 990 or other requirements that
would increase public confidence in the integrity of exempt organization
disclosures.?

Many of these concepts have evolved into the information requests included as part of the
Discussion Draft.

However, it is likely that some segments of the exempt organization community will
provide the IRS with comments designed to increase the extent to which the Discussion Draft
will present a “realistic picture” of the filing organization. So too will critics of the healthcare
industry suggest that the Form, while laudable in the direction it is heading, does not go nearly
far enough. For example, Senator Grassley has already noted that the threshold for more detailed
disclosure of compensation arrangements is set too high and does not provide the public with
adequate information.®

Moreover, throughout the entire Discussion Draft, the IRS repeatedly asks organizations
to tell the IRS about the organization’s activities in areas in which the IRS has perceived abuses
or the potential for abuses. That is, the Discussion Draft repeatedly asks organizations to “rat
themselves out” in a publicly available document. Giving the IRS this information will increase
the efficiency of the IRS’s enforcement activities and the potential for whistleblowers to file
allegations of tax law violations with the IRS. For organizations not making adequate disclosure,
the IRS also may add filing a false or fraudulent return to the list of items for discussion at audit
settlement conferences. In addition, because the Form 990 is so readily available through
Guidestar and other sources, it is likely to modify behavior within the exempt organization
community. Filing organizations will want to be able to “tell a good story” on the Form 990 and
to avoid, or to mitigate, the damage from unflattering stories in the local and national news
media or unwanted attention from state attorneys general. Accordingly, the mere issuance of the
Discussion Draft could have a significant effect on the behavior of tax-exempt hospitals well
before it becomes effective.

Healthcare Organizations Can Expect Increased Reporting Obligations

As to the third objective, easing the burden on filing organizations, the IRS may, or may
not, actually achieve it on an aggregate basis. However, it is clear that healthcare organizations
will have an increased, maybe significantly increased, compliance and reporting burden as a
result of the redesigned Form 990 as reflected in the Discussion Draft. In that regard, Lois G.

7

% See Senate Finance Committee Press Release, “Redesigned Form 990 for tax-exempt organizations”
(June 14, 2007) (available online at http://finance.senate.gov/press/Bpress/2007press/prb061407b.pdf).
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Lerner, Director of the IRS’s Exempt Organization’s Division noted that while most
organizations should not experience a change in burden, “those [organizations] with complicated
compensation arrangements, related entity structures and activities that raise compliance
concerns may have to spend more time providing meaningful information to the public.”*
Because most healthcare organizations tend to be larger, more complicated organizations, with
fee for service income, investment income, tax-exempt bonds and large payrolls, healthcare
organizations can expect increased reporting and compliance efforts when the final redesigned
Form emerges.

IRS Seeks Comment and Hopes to Use New Form for 2008 Tax Year

The IRS hopes to have the new, redesigned Form ready for use for the 2008 filing year
(returns filed in 2009). The IRS seems serious about making every effort to achieve that goal.
For example, the IRS is providing a 90-day comment period regarding the Discussion Draft,
making comments due on September 14, 2007.* In order to meet its stated goal of having the
Form ready to go for the 2008 filing season in 2009, the IRS notes that “it is critical that
comments be received within the comment period.”*? Notwithstanding the aggressive schedule,
the IRS says it recognizes that some parts of the Form will need modification after the receipt of
input on the Discussion Draft and that certain revisions may require changes in regulations or
other guidance.

Specific Comments Relevant to Healthcare Organizations

In releasing the Discussion Draft, the IRS specifically requested comments and
suggestions regarding the following items that should be of interest to healthcare organizations:

. Additional items regarding governance and management best practices;

. The reporting of community benefit by hospitals in Schedule H, and, in
particular, the extent to which the Catholic Health Association‘s reporting
format on which Schedule H is largely based should be modified;

. Defining “relatedness” for compensation disclosure and other purposes,
including arrangements in joint ventures and with for-profit subsidiaries;

. Whether transition periods are necessary in order to ease the burden of
implementing the new reporting requirements for certain Form 990
components (such as the tax-exempt bond schedule); and

10 Supra note 3.

1 Questions and comments should be e-mailed to the IRS at Form990Revision@irs.gov or mailed to:
Internal Revenue Service, Form 990 Redesign, SE:T:EO, 1111 Constitution Avenue, NW, Washington, DC 20224.

12 IRS, Background Paper for Redesigned Draft Form 990, at p. 4 (available at
http://www.irs.gov/charities/article/0,,id=171216,00.html)
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. Whether the IRS should preclude group returns for exempt
organizations.™

In addition, healthcare organizations will have a wide variety of comments once they
complete their review of how the Discussion Draft would affect their approaches to
recordkeeping, tax compliance and operations. Because of the magnitude of the changes in
format and approach by the Discussion Draft, every healthcare organization should consider
submitting comments either on its own or through trade groups or associations.

IRS Background Paper Regarding Discussion Draft of Redesigned Form 990

In releasing the Discussion Draft, the IRS also made available a “Background Paper” in
which it set forth some of the background and IRS rationale and considerations in the redesign
reflected in the Discussion Draft.**

Current Users of the Form 990

In the Background Paper, the IRS notes that the Form 990 is used by the IRS as the
primary tax compliance tool for tax-exempt organizations.”® In addition, the IRS notes that most
states rely on the Form 990 to perform charitable and other regulatory oversight and to satisfy
state income tax filing requirements for organizations claiming exemption from state income
tax.'® The IRS also points out that the Form 990 is a public document that is made available by
filing organizations, the IRS, and others. For example, Guidestar.org makes Forms 990 from
IRC 8 501(c)(3) and certain other organizations available online at its website to anyone with an
internet connection. As a result, the IRS notes that the Form 990 is the key transparency tool
relied on by the public, state regulators, the media, researchers and policymakers to obtain
information about the tax-exempt sector and individual tax-exempt organizations.*’

Position of Healthcare Organizations within Overall Demographics of the Tax-Exempt
Sector

According to the Background Paper, approximately 1.3 million public charities or other
types of non-charitable exempt organizations are included in the IRS master file.** This consists
of public charities (not including churches), non-charitable tax-exempt organizations and private
foundations. For tax year 2004, the most recent year for which complete data is available, the

B 1aatp.s.

1814

Y 1a. at p. 1.
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IRS received 364,601 Forms 990 and 142,269 Forms 990-EZ, for a total of 506,870 returns.*
Many small organizations did not have a filing requirement.

The IRS notes that the tax-exempt sector is diverse as to size and types of organizations
and sources of revenues and that that smaller organizations make up the largest percentage of the
number of tax-exempt organizations. On the other hand, the IRS points out that these smaller
organizations account for a relatively low percentage of the total assets and annual revenues of
the exempt sector. For example, the Background Paper notes that of all public charities that file
annual returns with the IRS, the largest 1% of public charities hold 61% of the assets and derive
66% of the revenues.?

The IRS also identified a large concentration of assets and revenues in the hospital and
education sub-sectors because these institutions rely on fee-for-service revenues and investment
earnings to fund their operations.”* As a result, the Discussion Draft targets hospitals and other
healthcare organizations for increased data, on the theory that their larger, more complex
organizational structures and operations require more information in order to understand their
operations and to determine whether they are in compliance with the rules governing tax-exempt
organizations.

Comparison of Redesigned Form to the Current Form 990
Current Form 990 (2006)

The 2006 tax year version of the Form 990 (the most current version of the Form)
consists of a nine-page core Form and Schedules A and B.? In addition, in the 2006 Form 990,
there are 36 possible attachments, most of which request additional financial information by each
type of filing organization.?®

Discussion Draft Much More of a Disclosure Document Than a Tax Return

The Discussion Draft takes a much different approach. Indeed, in many important
respects, the Discussion Draft follows a trend over the last five years ago of requiring more and
more information about financial transactions with “insiders.” The result is that the Discussion
Draft “morphs” the Form 990 from being largely a tax return where income and expense is
reported into an SEC-like disclosure document where narrative and factual information is
collected. In particular, the Discussion Draft focuses on corporate governance process, conflicts
of interest and operational matters (e.g., charity care, billing, collection, etc.), and requests the
information in a reasonably concise and easy to-follow-format.

¥

20 Id. atp. 2.
2 1a.

22 See, e.g., 2006 Return of Organization Exempt from Income Tax (Form 990) (available at
WwWW.irs.gov/pub/irs-pdf/f990.pdf ).

23 1d.; see also Instructions to 2006 Return of Organization Exempt from Income Tax (Form 990)
(available at www.irs.gov/pub/irs-pdf/i990-ez.pdf ).

COI-1375127v5



Summary of the Revised Core Form and Schedules

As noted earlier, the Discussion Draft contains a Core Form of ten pages and 15 potential
schedules. The IRS believes that the redesigned Core Form promotes tax compliance by
allowing the IRS to pinpoint organizations that have particular characteristics of concern without
burdening other organizations that do not share these characteristics. The 15 Schedules are
intended to provide additional data in more detail where an organization’s operations and

activities warrant. The 15 potential Schedules are as follows:

Schedule Description
A Public Charity Status
B Contributions
C Political and Lobbying Activities
D Financial Statement Matters (including any FIN 48 disclosures)
E Schools
F Foreign Activities
G Fundraising and Gaming
H Hospitals
I Grants
J Compensation
K Tax-Exempt Bonds
L Loans
M Non-cash Contributions
N Termination and Significant Disposition of Assets
R Related Organizations

COI-1375127v5




Hospitals Can Expect to File at Least Eight Supplemental Schedules

The IRS estimates that fewer than 10% of filing organizations will have to complete eight
or more of the Schedules.?* While that may be true overall, it would appear that most hospitals
will have to complete at least eight of the 15 schedules on a more or less regular basis, with
special emphasis being put on the following:

. Schedule D for financial reports and FIN 48 matters (See Part VII); %

. Sched_ule H for community benefit, billing and collection and joint venture
reporting;

. Schedule J for detailed compensation reporting;

o Schedule K for tax-exempt bond reporting;

. Schedule L for loans to current and former directors, officers, key

employees, top five highest paid employees and disqualified persons (e.g.,
moving or recruitment loans);and

. Schedule R for related organization reporting.

Other common Schedules will likely include Schedule B for contributions, Schedule C
for lobbying activities and, in some cases, Schedule F for organizations with operations overseas.

Part | of Core Form -- The Summary Page

According the Background Paper, the Summary Page of the Core Form is intended to
provide the user with a USA TODAY-like “snapshot” (without the clever, color graphics) of key
metrics about an organization without having to go beyond the “front page.”?® For example, the
chart below shows the elements of the “snapshot” that are the first items of information
presented after learning the organization’s “name, rank, serial number and home address.” As
can be seen, this “snapshot” includes information regarding the total number of persons serving
on the governing board, the number of “independent” members of the governing board, the
amount paid to the highest paid employee and total executive compensation paid as a percentage
of overall program service expense:

Line Information Provided

24 Supra note 10, at p. 4.

% For tax years beginning after December 15, 2006, Financial Accounting Standards Board Interpretation
No. 48 (“FIN 48”) may require reserves and financial statement disclosure of an uncertain tax position if exemption
or unrelated business income treatment is not clear from existing tax law guidance. A position must meet at least a
more likely than not standard. Even then, the probabilities of success must be assessed and a reserve still may be
required on the financial statements for open tax years if the tax position is not relatively settled.

2 Supra note 10, at p. 3.
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1 Brief description of Organization’s Mission

2 Three most significant activities and activity codes

3 Total number of members of governing body

4 Number of “independent” members of governing body

5 Total number of employees

6 Number of individuals with compensation exceeding $100,000

7 Compensation of the highest paid individual

8a Total compensation paid to officers, directors, and key employees

8b | Total compensation in Line 8a as percentage of total program service
expense

9a Gross unrelated business revenues

9 Net unrelated business income from Form 990T

10 | Whether the organization has ceased operations or disposed of more
than 25% of net assets

Part 11 of Core Form — Compensation of Officers, Directors, Key Employees, and Highly
Compensated Employees

Part Il of the Core Form requires the organization to report information about
compensation of current and former officers, directors, trustees and certain other employees.
According to the Background Paper, as is the case with the current Form 990, an organization
must list each officer, director, trustee or key employee of the organization (a “Listed Person”),
regardless of compensation amount (entering -0- where appropriate).?” However, the Discussion
Draft departs from the 2006 Form by requiring the reporting of compensation based on Form W-
2 reporting for employees and Form 1099 reporting for directors and other independent
contractors.

Based on those data, organizations hitting certain triggers will have to file Schedule J
regarding Supplemental Compensation Information, which requires substantial additional
information. Schedule J and its accompanying 11-page set of Instructions are a dizzying and
detailed maze of complex definitions, concepts and examples. In combination with the highly
detailed definitions of various terms in the nine-page Glossary accompanying the Discussion
Draft, these Instructions may cause severe eye strain and the need for aspirin on a frequent basis.

2 14
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The Schedule J triggers are as follows:

. Reporting amounts paid to Listed Persons who are former (not currently
serving but who severed within the last five years) officers, directors, key
employees or highest compensated employees;

. Having Listed Persons with reportable compensation (Form W-2, Box 5 or
Form 1099, Box 7) in excess of $150,000 from the filing organization and
any “related” organizations for the calendar year ending with or within the
filing organization’s fiscal year;

o Having Listed Persons who have received or accrued more than $250,000
of reportable or other compensation, including deferred compensation,
nontaxable fringe benefits, and expense reimbursements from the filing
organization and “related” organizations; or

. Having Listed Persons who received or accrued compensation from any
source (other than the filing organization) for services rendered to the
filing organization.?®

Given the size and complexity of healthcare organizations, and the resulting need to
attract and retain individuals with the talents and skills necessary to run these organizations, all
healthcare organizations will need to master Schedule J. Moreover, under Schedule J, the more
complex the compensation arrangement, the more information Schedule J requires. One of the
consequences of the detailed reporting regime in the redesigned Form 990 is that exempt
organizations likely will need to perform an in-depth review of all financial and governance
relationships to determine which entities and individuals are disqualified persons in order to
properly answer many questions in the Form, such as aggregate compensation disclosures for
disqualified persons (Part V, Line 6), loans to disqualified persons (Part VI, Line 6 and Schedule
L) and whether the organization intends to rely on the initial contract exception under Section
53.4958-4(a)(3) of the regulations for payments to disqualified persons (Schedule J, Line 7).

Part 111 of Core Form — Statements Regarding Governance, Management, and Financial
Reporting

While the IRS has no express statutory authority to regulate corporate governance matters,
the IRS does have the authority to enforce the tax rules regarding private inurement, private
benefit, excess benefit, tax-exempt purposes and record retention practices necessary to
substantiate that the organization is being run for one or more tax-exempt purposes. All of the
foregoing tax rules are based on and reflect, to one degree or another, state charitable law
concepts. In many substantial respects, these rules correspond very directly with these concepts.

For example, the state law fiduciary duty of loyalty corresponds directly with the tax law
concepts of private inurement and excess benefit, while the state law fiduciary duty of care

28 See Instructions to Schedule J, atp. 1 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).
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corresponds directly to the IRS concept of “reasonable cause,” which is ordinary business care
and prudence.”® Moreover, the comparability leg of the rebuttable presumption process
corresponds directly to the state law duty of care. Indeed, the triggering of the rebuttable
presumption switches the burden of proof to the IRS, making the rebuttable presumption process
the functional tax law equivalent of the state law business judgment rule. That is, if, in good
faith, the organization follows correct process, the IRS and the courts are likely to defer to the
judgment of the organization’s governing board. Furthermore, tax law notions of “tax-exempt
purposes” are broader than state charitable organization law purposes, but significant overlap
exists between a large number of tax-exempt purposes and state law charitable purposes, such as
healthcare under the community benefit standard.

As a result, the IRS believes that good governance and accountability practices provide
safeguards that the organization’s assets will be used consistently with its exempt purposes. This
is a critical tax compliance consideration, especially with respect to organizations that are subject
to private benefit, excess benefit and private inurement prohibitions. Therefore, in the
Background Paper, the IRS states, “In our view and experience, a well managed organization is
likely to be a tax compliant organization.”*

In order to provide information on how well managed the filing organization is, Part 111
of the Core Form requires each organization to provide certain information regarding the
composition of its governing body, certain of its governance and financial statement practices,
and the means by which the organization is accountable to the public by making certain
governance information publicly available. In that regard, the Core Form seeks specific
information about a number of governance and reporting matters, including the following:

. The number members of governing body (Part 111, Line 1a);

. The number “independent” members of the governing body (Part 11, Line
1b);

. Whether there have been significant changes to governing documents (this

is actually a lessening of the disclosure burden in that the current Form
990 requires disclosure of all changes to the governing documents) (Part

I11, Line 2);

o Whether the organization has a written conflicts policy and, if so, the
number of transactions reviewed pursuant to that policy (Part 111, Lines 3a
and 3b);

o Whether the organization has a written Whistleblower policy (Part 111,
Line 4);

% See, e.g., Treas. Reg. § 301.6651-1(c).

%0 Supra note 10, at p. 3.
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. Whether there is contemporaneous documentation of board and committee
meetings (Part 111, Line 6);

. Who prepares the organization’s financial statements and whether those
statements are audited, reviewed, or compiled by an independent
accountant (Part 111, Line 8);

. Whether the organization has an audit committee (Part 111, Line 9);

. Whether the governing body reviews the Form 990 prior to filing with the
IRS (Part 111, Line 10);

o How key governance and financial documents are made available to the
public (Part 111, Line 11); and

. A listing of the states where the organization files the Form 990 as a state
law regulatory filing (Part 111, Line 12).

Part VII of the Core Form — Information Regarding General Activities

Part V11 of the Core Form contains questions about the general activities of the
organization. Many of the questions in Part V11 serve as “trigger” questions for the various
Schedules that an organization will need to complete, depending on its type and activities. For
example, Part V11 asks a series of questions that will trigger further reporting for many hospitals:

. Whether the organization issues tax-exempt bonds (Part VI, Line 6a and,
if so, directing the organization to complete Schedule K);

. Whether the organization holds interests in “disregarded” entities or has
“related” entities? (Part V11, Line 7a and, if so, directing the organization
to complete Schedule R);

. Whether it conducts all or a substantial part of its activities through
partnership or corporation, especially where the organization’s ownership
or control is less than a majority position or where the management or
control is in the hands of a for profit partner (Part VII, Line 8a);

o Whether the organization provided hospital or medical care (Part VI, Line
9 and, if so, directing the organization to complete Schedule H);

) Whether the organization has a written policy to review investments or
participation in disregarded entities, joint ventures or other affiliated
organizations, whether exempt or nonexempt (Part V11, Line 11); and

) Whether the organization has a written policy to safeguard exempt status
regarding transactions or arrangements with related organizations (Part
VII, Line 12).

-12 -
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Other Information Requested in the Core Form, Including the “Most Important Program
Service Accomplishment”

Other portions of the Core Form seek information regarding the reporting of revenues,
expenses and balance sheet items (see, e.g., Parts IV, V and VI). Generally, these portions of
the Discussion Draft, with some exceptions, follow the current Form 990 layout. In addition,
Part V111 of the Discussion Draft seeks information about various IRS filing requirements,
including information regarding excess benefit transaction reporting (found on Line 89 of the
current Form 990, but which can now be found in Part VI, Line 5 of the Discussion Draft).
Finally, Part IX of the Core Form asks for information regarding program service
accomplishments, including a request on Part IX, Line 2 for information regarding the
organization’s “most significant program service accomplishment for the year.”

Schedule H — Community Benefit and Other Information for Hospitals
Scope and Coverage of Schedule H

Organizations that operate a facility that provides hospital or medical care must complete
new Schedule H. This new Schedule has five parts:

. Part | — Community Benefit Report;

) Part Il — Billing and Collection Practices;

. Part I11 — Management Companies and Joint Ventures;
. Part IV — General Information; and

. Part V — Facility Information.

Schedule H will, of course, be the key Schedule for all hospitals. It is where the rubber
hits the road for hospitals in telling their story about how they meet the community benefit
standard for exemption. In that regard, the eight pages of Instructions that accompany Schedule
H provide readable and largely helpful definitions and clarifications in providing the information
that Schedule H requests. In addition, the community benefit portion of Schedule H is
accompanied by eight helpful Worksheets.®> The Worksheets are not to be filed as a part of the
Form 990 filing but are to be retained to support the information provided on Schedule H.

IRS Rationale and Operating Assumptions in Schedule H
Data Gathering for Policy Makers

The IRS explains some of its rationale in designing Schedule H in the materials
accompanying the Schedule. The IRS notes, at one point, “In the hospital area, concerns

3L |t should be noted that while eight Worksheets are referenced in Schedule H, only seven of the eight are
posted with the materials online. Worksheet 8 is missing in action, though one would imagine it will be located
before the roll out of the final redesigned From.
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continue to be raised about whether there are differences between for-profit and tax-exempt
hospitals. While the health care sector has changed dramatically over the last forty years, the
general tax rules governing this sector have not.”*

The inference here, of course, is that the data collected in Schedule H can be used not
only to assist the IRS in enforcing the community benefit standard but also to compare the
operations of exempt hospitals operate with those of non-exempt hospitals. Policy makers can
then use that data for future legislative efforts if it reveals that no material behavioral differences
exist to justify the current level of tax subsidy that exempt hospitals enjoy.

Increased Transparency

The IRS also stated, “The proposed schedule is designed to combat the lack of
transparency surrounding the activities of tax-exempt organizations that provide hospital or
medical care.”®® Regardless of whether a lack of transparency existed in the past, the IRS clearly
advances transparency in the areas that Schedule H addresses. Additionally, Schedule H will
make it not only possible to compare exempt hospitals with for-profit hospitals but also with
other exempt hospitals of similar size and mission. (It is likely, however, that in the early years
of reporting under the new regime there will be many “false positives” as hospitals learn the in’s
and out’s of how to report consistently all of the information that Schedule H requires.)

IRS View of the Substantive Law

The IRS then goes on to say that, “In drafting the schedule, the Service tried to quantify,
in an objective manner, the community benefit standard applicable to tax-exempt hospitals.”>*
While the Discussion Draft does not make, nor does it purport to make, any changes in
substantive law, the inference here is that the IRS believes the factors cataloged in Schedule H
are the “objective” metrics under the community benefit standard.

In that regard, Schedule H only sets forth the factors the IRS believes indicate whether an
organization is engaging in activities that advance community benefit. Schedule H does not
express any view of how much community benefit is enough. That task will be left to the 20/20
hindsight judgment inherent in the overall facts and circumstances analysis of Revenue Ruling
69-545 and the courts. See, for example, IHC Health Plans, Inc. v. Commissioner,*® the where
the court summarized the community benefit standard and posited the following “plus” test for
determining whether an organization provides sufficient benefits to merit § 501(c)(3) status:

In summary, under section 501(c)(3), a health-care provider must
make its services available to all in the community plus provide
additional community or public benefits. The benefit must either
further the function of government-funded institutions or provide a

32 |nstructions to Schedule H, atp. 1.

B
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% 325 F.3d 1188 (10" Cir. 2003).
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service that would not likely be provided within the community but for
the subsidy. Further, the additional public benefit conferred must be
sufficient to give rise to a strong inference that the public benefit is the
primary purpose for which the organization operates. In conducting
this inquiry, we consider the totality of the circumstances.*

Thus, under the ZHC “plus” formulation, it is not enough to promote health, nor is it
enough to offer care to the entire community for a fee. These are just the starting point for the
analysis. In addition, the organization must demonstrate that it satisfies one or more otherwise
unmet community needs or that it supplements or advances governmental programs aimed at
meeting those same community needs. Moreover, the organization must engage in these
activities at a level that is substantial enough to allow the inference that furthering public benefit
is the organization’s primary purpose. Schedule H will assist the IRS and organizations in
quantifying how well organizations address the various metrics involved.

Specific Comment on the CHA Approach to Community Benefit

Finally, the IRS states that, “For purposes of advancing the discussion in this area, the
Service chose to utilize the Catholic Health Association’s (CHA) community benefit reporting
model. CHA is a respected leader in the area of charity care and community benefit reporting.
The Service recognizes, however, that there will be alternative reporting models and welcomes
comments in this area.”’

This statement acknowledges the fine work the CHA has done over the past 15 years, but
it also acknowledges that there is not complete agreement within the hospital community on all
factors and that many respected members of the hospital community have different views in
some areas. For example, while they agree on many points, the CHA and the American Hospital
Association (AHA) disagree on some points, such as whether to take the Medicare “shortfall”
into account as an item of community benefit. The IRS expressly acknowledges this
disagreement among knowledgeable and respected members of the healthcare sector.®® Asa
result, we can expect extensive comment on which portions of the CHA approach should be
followed and where there should be deviation from the CHA approach.

Part | - The Community Benefit Report
Exempt Hospitals Receive Approximately $12.6 Billion in Annual Tax Benefits

According the Congressional Budget Office,* based on calendar year 2002 data, the most
current data available, nonprofit hospitals receive in the aggregate approximately $12.6 billion in

% Jd. at 1198 (emphasis in original) (internal citations omitted).

3 14

1.

39 Congressional Budget Office Nonprofit Hospitals and the Provision of Community Benefits paper dated
December 20086, cited in Treasury Inspector General for Tax Administration Report, “Tax-Exempt Hospital Industry
Compliance with Community Benefit and Compensation Practices (March 29, 2007).
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governmental tax subsidies, broken down roughly evenly between the Federal government and
various state and local tax exemptions and benefits. This means that, in the aggregate, tax-
exempt hospitals receive an annual tax “subsidy” from the Federal government of about $6.3
billion in the form of the basic exemption from having to pay income tax on net income, the
ability to receive contributions that are deductible by the contributors and the cost savings from
the advantages of tax-exempt financings. They receive another roughly $6.3 billion from various
state and local governmental entities in the form of sales and use tax exemptions, income tax
exemptions and real estate tax exemptions.

Community Benefit Report Provides Quid Pro Quo Information for Tax Benefits

Because of the substantial subsidies, the Community Benefit Report will be the first place
that the IRS and state regulators look to see whether a filing organization provides enough “bang
for the buck” — the community benefit it provides in comparison to the level of tax subsidy that it
receives. This report will also be the first place that the news media will look, and it will be a
source of information for others in the community including unions, class action plaintiffs
lawyers and tax whistleblowers. As a result, hospitals will want to pay very careful attention to
the data reported here.

Community Benefit Report Requires Benefit Information at Cost

As noted, the Community Benefit Report basically follows the CHA model for reporting
community benefits, and it requires organizations to report, on a unreimbursed cost basis, the
cost of providing “Charity Care” and “Other Benefits. The Worksheets indicate that the cost
data may be provided based either from the organization’s own cost accounting system or based
on a costs-to-charges ratio from cost reports.

In the Charity Care Category, the Report asks for three categories of unreimbursed cost:
(i) “traditional charity care”; (ii) the unreimbursed cost of providing Medicaid (the “Medicaid
shortfall”); and (iii) the unreimbursed costs of providing benefits under Other Government
Programs. There are Worksheets that provide a methodology for computing the costs with
respect to each category.

Although Schedule H is based on the CHA model, and, although CHA and AHA have
disagreed on the treatment of the Medicare shortfall, it is not clear from the Instructions whether
the Report actually takes sides in the CHA/AHA Medicare shortfall debate. While the
Instructions dealing with Billing and Collections clearly exclude Medicare and Medicaid from
Other Government Programs, the Instructions in the Charity Care section are silent as to whether
or not the Medicare shortfall could be included in the Other Government Programs category in
some cases, depending on the organization’s particular circumstances.”® This should generate a
significant amount of comment and continued debate because, for many organizations, Medicare
shortfalls can be an important issue and may generate losses that will be material to the
organization’s financial status. In this area, the Healthcare Financial Management Association

40 Supra note 32, at p. 5.
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Statement 15 concludes that: “. . . each hospital should decide, based on its circumstances,
whether Medicare shortfalls should be part of its community benefit disclosure.”*" Stay tuned.

In the “Other Benefits” category, the Report asks for cost data regarding the costs of
providing five additional categories of community benefit: (i) Community Health Improvement
Services and Community Benefit Operations, (ii) Health Professions Education; (iii) Subsidized
Health Services; (iv) Research; and (v) Cash and In-Kind contributions to community groups.*?
If a charitable hospital provides other additional benefits to its community that are not included
as part of these five categories, those benefits presumably do not count for community benefit
purposes in the view of the IRS. Many charitable hospitals have developed innovative ways to
respond to community needs in the past, and hopefully those activities will continue, but
Schedule H contains no place for a hospital to report them. As with the Charity Care Category,
there are Worksheets for the Other Benefits Category, and the Instructions provide largely useful
definitions about the items that can be included in each category. As noted, these definitions and
Worksheets are based on the CHA’s work product in this area.

Community Benefit Annual Reports

In addition to the cost-based data computed using the Worksheets, the Community
Benefit Report section also asks whether the organization produces an annual community benefit
report for its operations and, if so, whether the report is made available to the public (Part I,
Lines 12a and 12b). The Instructions suggest that some ways in which an organization can make
its community benefit report available to the public are to post the report on the organization's
website, to publish and distribute the report to the public and to submit the report to a state
agency or other organization that distributes the report to the public.*®

Charity Care Policies

Schedule H also asks whether or not the organization has a Charity Care Policy and then
asks for a description of that policy (Part I, Lines 13a and 13b). The Instructions indicate that the
organization’s description of its charity care policy should include, but should not necessarily be
limited to, the following five factors:

. Whether the organization determines eligibility for full or partial charity care on
the basis of Federal Poverty Guidelines. For instance, if a patient’s family income
must be less than a certain percentage of the Federal Poverty Guidelines for the
patient to qualify for free care, the organization is to indicate that percentage.
Similarly, if a patient’s family income must be within a certain income range to
qualify for discounted care, the organization is to indicate that income range;

*! Healthcare Financial Management Association, P&P Board Statement 15, Valuation and Financial
Statement Presentation of Charity Care and Bad Debts by Institutional Healthcare Providers (Dec. 2006), at p. 11.

42 Supra note 32, at pgs. 3-4.
43 Id. atp. 4.
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. Whether the organization determines eligibility for full or partial charity care on
the basis of an asset test. For purposes of this question, “asset test” means a limit
on the amount of total or liquid assets that a patient or the patient’s family may
own to qualify for free or discounted care;

. Whether the organization applies its charity care policy uniformly throughout all
of its facilities, or whether the application of the policy varies from facility to
facility based on socio-economic factors, local law or other factors;

. Whether the amount of free or discounted care provided under the policy is
limited by budget caps or other conditions that may result in persons otherwise
eligible under the policy not receiving free or discounted care;

. How and when the organization informs its patients of the terms and availability
of the policy. Some of the ways in which an organization can inform patients of
the terms of the policy are to post the policy in admissions areas, emergency
rooms and other areas of the organization’s facilities in which eligible patients are
likely to be present; provide a copy of the policy to patients with discharge
materials and include the policy or a summary of it in patient bills.**

These factors indicate that the IRS remains concerned about the publicity that the
charitable hospital provides for its charity care policy and the results that the policy actually
produces. For example, in 2001, the IRS issued a Field Service Advice Memorandum containing
14 questions designed to elicit facts regarding a hospital’s charity care policy and its activities.*
These questions included whether the hospital had a specific, written plan or policy to provide
free or low-cost health services; what directives or instructions the hospital had provided to
ambulance services regarding the transportation of poor or indigent patients to its emergency
room and whether the hospital maintained “detailed records” regarding the times and
circumstances under which it provided free or reduced-cost care.*® Despite these questions and
the growing focus by the IRS, states attorney generals, plaintiffs attorneys and potentially tax
whistleblowers with respect to charity care, no requirement exists under the community benefit
standard as interpreted by courts or pursuant to Revenue Ruling 69-545 for a hospital to provide
free care in exchange for exempt status under federal law.

Part Il - Billing and Collections

Part Il of Schedule H asks for information regarding billing and collections. To the
authors’ knowledge, this represents the first time that the IRS has asked for information
regarding these practices in any organized way. Indeed, Revenue Ruling 69-545, which sets
forth the community benefit standard, does not mention billing and collection at all.*’

 1d. at pgs. 4-5.
# See Field Serv. Adv. Mem. 200110030 (Feb. 5, 2001).
46 1d

' See, e.g., Rev. Rul. 69-545, 1969-2 C.B. 117.
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Rationale for Billing and Collection Information

The IRS’s stated rationale for adding this request for billing and collection information is
that it is needed “in order to better reflect the revenue stream of the organization and to enhance
transparency regarding these practices.”*® Initially, the “revenue stream” concept seems valid for
purposes of allowing the IRS to enforce the tax laws. The validity of this concept, however,
depends on whether this section gives the IRS information regarding how organizations treat bad
debt for charity care purposes and when the organization identifies an amount as either charity
care (never entering into its revenue stream) or as bad debt (entering into its revenue stream but
ultimately not collectible). On the other hand, some of the information collected in this section
seems to have little, if anything, to do with enforcing the tax laws and may fall into the
“transparency” category, which makes it nice to know particularly for state regulators, the news
media and plaintiffs lawyers.

Section A -- Insurance Categories, Discounts and Bad Debt

Section A requests billing information in a format that breaks patients out by the
categories of insurance coverage as follows: (i) Medicare; (ii) Medicaid; (iii) Other
Governmental Programs; (iv) Private Insurance; and (v) Uninsured. Section A then requests
information regarding how the organization gets from the gross charge amount to the “net
expected” and the “fees collected.” In that regard, the Instructions contain a useful and
instructive discussion of the “discounts” an organization uses in order to arrive at the “net
expected” number.*

Discounts Defined

According to the Instructions, “discounts” include “any and all billing or contractual
discounts or allowances applied to the gross charges.”® Thus, the Instructions say that
organizations should include discounts such as those negotiated with private insurance
companies, discounts applied by government programs, early payment discounts, discounts
granted automatically to persons without insurance and discounts granted to charity care
patients.>* A discount may be any portion of a gross charge, including 100% of that charge, and
more than one discount may apply to a given charge. For example, the Instructions note that a
charge may be discounted by reason of a patient’s insurance policy, and the co-pay may be
further discounted through the organization’s charity care policy.>

Explanation of How the Organization Calculates Bad Debt Expense

48 Supra note 32, at p. 1.

® 1d. at p. 6.
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While it does not define the difference between charity care and bad debt, Schedule H,
Part Il does ask the organization to explain how it calculates bad debt expenses (Part 1, Line 5).
In this regard, the Instructions make clear that the term “discounts” does not include *“an
allowance, reduction or adjustment offered or provided to settle or collect an amount previously
billed, such as to encourage collection of a past due amount.”® In other words, discount does
not include bad debt. Fair enough.

However, this does not address one of the more contentious and, in the authors’ view,
silly debates in this area — whether an organization can treat bad debt as charity care. In the
authors’ view, this is a semantic debate, not a substantive one. As a result, organizations should
take care in answering this request to ensure that they accurately and carefully respond, taking
into consideration the principles set forth in Healthcare Financial Management Association’s
Statement 15, which sets forth a basis for distinguishing bad debt from charity care for financial
accounting purposes.>

In general terms, it is easy to tell the difference between charity care and bad debt.
Charity care is an amount that the organization intends to “give away” because the person meets
certain criteria. As a result, charity care never enters into the organization’s revenue stream and
IS never a part of the organization’s accounts receivable. Bad debt, on the other hand, is one key
measure of an organization’s revenue cycle effectiveness. It is an amount that initially enters
into the revenue stream because the organization did not intend to give it away. It intended to
get paid, but it made a bad credit underwriting judgment and, therefore, has an “unintended”
operating expense.

The issue that arises here is not one of whether bad debt can be counted as charity care
but of when the organization makes the determination that a particular patient is a charity care
patient or a paying patient. Many, including the IRS in the St. David’s case at the trial level,
have taken the position that, if an amount ever enters the organization’s revenue stream, it can
never be accounted for as a charity care amount.”® This is a position reminiscent of the old Will
Rogers advice on picking stocks: “Don't gamble; take all your savings and buy some good stock
and hold it till it goes up, then sell it. If it don't go up, don't buy it.”

What Will Rogers said about picking stocks is equally true about deciding which patient
IS a charity care patient and which one is a paying patient. It is extremely difficult in many
instances to tell whether a particular patient is eligible for charity care at the point of service, and
it is often the case that the institution, despite its best efforts, cannot make that determination
until some considerable period of time after the service is rendered. This includes, in some cases,
waiting until after collection efforts have commenced and the information then becomes
available. Indeed, on this point, the United States District Court in the St. David’s case made the
following colorful, but cogent, observation:

8.

%4 Supra note 41.

% See, e.9., St David’s Health Care System, Inc., 89 AFTR2d 2002-2998 (W.D. Tex. 2002), rev’d and
rem’d 349 F.3d 232 (5™ Cir. 2003).
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The government attempts to quibble about how St. David's
differentiates between free care that is charity and free care that is bad
debt. The Court thinks that is a silly and meaningless distinction for
purposes of this case. When all who need emergency care are treated
regardless of willingness or ability to pay, the function is charitable
regardless of what the accountants discover later. The government
uses the alleged fact that St. David's attempts to collect payment from
all patients before determining whether the care rendered was charity
care or bad debt to show that St. David's actually provides no charity
care. This implicitly attempts to require St. David's to determine
before rendering care, whether to expect payment from that particular
patient, a luxury allowed only to those privileged to live in a bubble
constructed by theories without the rude pin prick of practicality that
so frequently bursts such bubbles. Not surprisingly, the IRS offers no
method by which that determination could be made, perhaps it could
be based on skin color, the brand name of clothes worn by the patient
upon entering the emergency room, or shaking a magic eight ball.*®

It would be helpful if, in the final Instructions or in some other form of guidance, the IRS
addressed this issue. In that regard, the authors urge the IRS to adopt the standards set forth in
the Healthcare Financial Management Association’s Statement 15, which sets forth a thoughtful
and useful way of addressing this issue, requiring that the organization make every practical
effort to make charity care eligibility determinations before or at the time of service but
recognizing that determinations can be made at any time during the revenue cycle and that there
should be no rigid time limit for when determinations are made.”” This is a much better
approach than “shaking a magic eight ball.”

Section B — Collection Practices

Schedule H, Part Il, Section B asks whether the organization has a written collection
policy and, if so, for a description of that policy. The Instructions note that the description
should include a statement of how and when the organization informs patients of the terms of the
policy as well as a description of how the organization collects debts from patients.®® If the
organization uses collection procedures or refers collections to third parties, the organization is to
describe when such procedures are used or when such referrals take place. The Instructions also
indicate that the organization should note whether amounts that are designated as charity care
may be subject to collection procedures or referred for collection to a third party either before or
after the charity care determination is made.>

% /4. at 2002-3005.
> Supra note 41, at p. 5.
%8 Supra note 32, at p. 6.

¥
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As noted above, the charity care versus bad debt information seems relevant to the
community benefit standard. However, much of the remaining request for information is a
stretch if the goal is enforcement of Federal tax laws. The best theory would be that, under state
charitable law concepts, under which the healthcare exemption qualifies as a tax-exempt purpose,
there is a requirement that charitable hospitals follow some particular set of debt collection
polices that are different from those of other organizations. While many plaintiffs lawyers, some
attorneys general and some state tax departments have made such arguments, no general,
underlying state charitable law concept requires a separate set of debt collection practices for
charitable hospitals or specifies what those practices might be. While some states, such as
Illinois, have enacted hospital-specific billing and collection legislation, the relevant compliance
details are tied to the particular requirements of the statute and not susceptible to uniform
national reporting or, arguably, even within the jurisdiction of the IRS.

As a result, it seems strained to try to shoehorn this request into a category that ties
directly to a Federal tax law requirement. That having been said, the rules under IRC § 6033 and
the Treasury Regulations thereunder clearly give the IRS the authority to promulgate forms and
instructions requesting information of this kind. As a result, hospitals should carefully describe
what they do and why.

Part 111 — Management Companies and Joint Ventures
Discussion Draft’s Overall Emphasis on Joint Ventures Outside of Schedule H

Joint ventures have been a hot topic for the IRS and other regulators, the Senate Finance
Committee and other legislative bodies, the media and class action plaintiffs lawyers. As a result,
under both the enforcement and transparency prongs of the IRS’s approach to the redesign of the
Form 990, the Discussion Draft, in a number of places, requests a significant amount of new
information regarding joint ventures.

For example, Part VI, Statement Regarding General Activities, has a series of questions
regarding joint ventures. Line 7b asks whether the organization is related to any tax-exempt or
taxable entity, and, if yes, requires the organization to complete Schedule R regarding related
entities. Note that the definition of “related organizations” in the Glossary only includes parents,
subsidiaries, brother-sister corporations and supporting/supported organizations.’ It does not
appear to include any organization where the control (direct or indirect) is 50% or less unless the
filing organization is the managing partner or managing member of a partnership/LLC or a
general partner in a limited partnership.

In addition, Line 8a asks whether during the tax year the filing organization conducted all
or a substantial part of its exempt activities through or using a partnership, LLC or corporation.
The Instructions require organizations to answer “yes” if the organization conducted exempt
activities through or using one or more partnerships, limited liability companies or corporations
and the aggregate exempt activities conducted through or by such entities involved a substantial
portion of the organization’s capital expenditures or operating budget or a discrete segment or

60 Glossary to Discussion Draft, at p. 8 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).
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activities of the organization that represent a substantial portion of the organization’s assets,
income or expenses of the organization, as compared to the organization as a whole.”* This
question does not depend on the level of control over the other entity, but it does ask only about
substantial activities. The Instructions do not define “substantial.” However, based on other
guidance in other areas, anything over 15% may be substantial.®

Line 8b further requires detailed information, including the primary activity, of any
partnership, LLC, or corporation in which the filing organization’s ownership or control was
50% or less, based on vote or value. This question only applies if the joint venture is a
substantial portion of overall activities of the filing organization. It represents, however, the first
time that the IRS has asked specifically for disclosure on the Form 990 of joint venture
arrangements where the exempt organization does not have more than 50% control as well as the
first time that the IRS has focused on ownership percentage. Through this question, the IRS will
be able to identify potential targets for focused compliance checks or correspondence audits to
assess compliance with the control test of St. David’s, etc. In that regard, ownership percentages
are also potentially relevant in analyzing whether control and other rights are proportionate to
ownership. To date, however, the IRS has not expressed concern about exempt organizations
having lower ownership percentages than voting percentages in partnerships, LLCs and
corporations.

Line 8c seeks information about whether the organization was a partner in a partnership,
member of an LLC or shareholder of a corporation that was managed by a company that was
controlled by taxable partners, members or shareholders. This question does not depend on the
level of control over the other entity, nor is it limited to substantial activities. Rather, it applies
to even ancillary joint ventures. It is possible that this question signals an increased interest by
the IRS in potential inurement and private benefit issues related to ancillary joint ventures, which
may be reflected in future compliance checks.

Line 11 asks whether the organization has a written policy or procedure to review the
organization’s investments or participation in disregarded entities, joint ventures, or other
affiliated organizations (exempt or non-exempt). Like question 8, this question may be part of a
move to gather more information about nonprofit/for-profit joint ventures and may signal a
future IRS compliance initiative.

Line 12 further asks whether the organization has a written policy that requires the
organization to safeguard its exempt status with respect to its transactions and arrangements with
related organizations. The Instructions indicate that an organization is to answer “yes” if the
organization has adopted a policy that requires the organization to negotiate in its transactions
and arrangements with other organizations such terms and safeguards adequate to ensure that the
organization’s exempt status is protected. One such safeguard is control by the organization over
a partnership sufficient to ensure that the partnership furthers the exempt purpose of the

81 |nstructions to Discussion Draft, at p. 42 (available at
http://www.irs.gov/charities/article/0,,id=171213,00.html).

%2 See Internal Revenue Manual [7.8.1] 27.10.1 (May 25, 1999) (withdrawn I.R.C. 501(m) commercial-
type insurance audit guidelines).
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organization. Other safeguards are requirements that a partnership in which the organization is a
partner give priority to exempt purposes over maximizing profits for the partners; that the
partnership not engage in any activities that would jeopardize the organization’s exemption; that
returns of capital, allocations and distributions be made in proportion to the partners’ respective
ownership interests; and that all contracts entered into by the partnership with the organization be
on arm’s-length terms, with prices at fair market value. If a related organization does not
substantially further the exempt purposes of the organization, safeguards might include steps
taken to ensure that the related organization’s activities will not be attributed to the organization,
or if they are, will not be sufficient to threaten the organization’s exempt status.

The Instructions are particularly instructive of the safeguards the IRS expects to see in
nonprofit/for-profit joint ventures. Although the question is limited to related organizations, it is
likely that the IRS will apply to same standards to 50/50 or minority control positions in
assessing unrelated business income or, where the joint venture is substantial or involves insiders,
determining whether there is a risk to tax-exempt status (inurement, private benefit).

Schedule H’s Specific Requests for Healthcare Joint Venture Information

Schedule H follows this overall trend in the Discussion Draft by requesting information
specifically targeted at management companies and joint ventures in the healthcare areas
(Schedule H, Part 111). In that regard, Schedule H requires hospitals to identify all management
companies and joint ventures in which the hospital is either a partner or shareholder if (a) current
or former (within the past five years) directors, trustees, officers or key employees (“Listed
Persons™) or physicians own in the aggregate 5% or more of the profits interest or stock; and (b)
either manages hospital or medical care operations for the filing organization or directly provides
hospital or medical care, or owns any property used by the filing organization or others to
provide hospital or medical care. The required information includes name of the entity,
description of its primary activity, and a breakdown of percentage of ownership among the filing
organization, Listed Persons and physicians. The stated purpose of this disclosure, according to
the Instructions, is to provide an “understanding [of] the structure of the [filing] organization and
any inurement or private benefit issues.”® Examples given in the instructions of organizations to
be reported include ancillary services joint ventures, joint ventures leasing out hospital facilities,
and equipment leasing joint ventures.**

Given the high level of interest in joint ventures overall, and the emphasis placed on joint
ventures throughout the Discussion Draft, healthcare organizations will have to take care in
describing their joint venture arrangements and, more importantly, in structuring them in the first
instance. This is true not only for the reasons discussed above but also because FIN 48 will
require organizations with joint ventures to make a judgment that their joint venture
arrangements are structured in a manner that enables the organization to take a more likely than
not position that the tax structuring they have done works and then to make a second judgment as
to the amount of reserve, if any, they need to make to take into account any uncertainty in their
position.

63 Supra note 32, at p. 1.
64 Id. atp.7.
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Part IV — General Information
Description of Community Needs Assessment Process

In Part IV, the IRS seeks information regarding how the organization assesses the
healthcare needs of the communities it serves. This is a very important portion of Schedule H.
Indeed, the first step in satisfying the community benefit standard is likely conducting a
community needs assessment. While some have criticized community needs assessments as, in
effect, disguised market studies, it is clear that boards should be involved actively in determining
what needs exist in the community and how the organization can best serve those needs given its
financial resources and charitable mission orientation. In this regard, all charitable hospitals
operate with finite resources, and, under the community benefit standard, these hospitals may
allocate their resources in a manner that, in their judgment, best suits the needs of the
communities they serve. In many instances, this means a substantial dollar commitment to
charity care spending and to other activities that further charitable healthcare activities.

In recognition of this fact, the community benefit standard permits a flexible approach to
determining which services are best suited to a particular community and how best to allocate
limited resources to meet the needs of a particular community. These objectives are generally
served by the community needs assessment process, which involves the board actively (i) setting
the organization's mission overall, including the role of charity care and other tax-exempt
objectives in the mission; (ii) establishing systems to monitor and measure the organization's
compliance with its policies; and (iii) allocating the resources of the organization in a manner
that best serves the community. Needs assessments need not be developed unilaterally by each
hospital, and many can rely on existing assessments prepared by local health departments and
community based organizations. If assessments are not available, then developing such an
analysis can be done together with community groups as one approach to engaging in productive
dialog regarding needs and collaborative approaches to meeting them.

Patient Education Regarding Charity Care and Other Assistance

Part IV also asks that the organization describe how the organization’s patient intake
process informs and educates patients about their eligibility for assistance under federal, state, or
local government programs, or under the organization’s charity care policy. Unlike the charity
care and billing and collection portions of the Instructions, where the IRS suggests the content it
would like to see, the Instructions here are silent, and organizations will have to come up with
their own descriptions. This free form approach will generate a lot of information, but, because
each organization will be left to its own devices, the descriptions will vary widely. This will not
facilitate easy comparison of practices from organization to organization given the wide variety
of ways in which the information will be presented on Schedule H, although it may be the IRS
plan to sift through these data and generate specific criteria later.

Whatever the IRS’s approach is here, it would seem that organizations will almost
certainly include this kind of information along with the criteria for eligibility for charity care,
and given the calculations of charity care as excluding other assistance, organizations will clearly
have the information and the economic incentive to make patients aware of other organizations
that will pay part or all of the patient’s costs. In any event, organizations should review what
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they are doing in this regard, and it would be good to take whatever practical steps can be taken
to ensure that the information provided to patients is in a “patient friendly” format.

Parts IV and V — General Information and Facilities Information

Part IV seeks information of the organization’s emergency room policies and procedures,
including the hours of operation, if applicable, and it seeks any other information important to
describing how the organization’s hospital’s facilities further its exempt purposes. Part V
follows on the last question in Part IV by seeking specific information regarding activities and
programs conducted at each facility. The Instructions then go on at some length defining what
constitutes a “facility”® and what constitutes “medical ore hospital care.?®”

Conclusions and Observations

As noted at the outset, the Discussion Draft is a remarkable work product from an
overstressed agency. While the IRS work product is not perfect by any stretch, on an overall, tax
policy basis, it is a good first (and giant) step forward. As we noted at the outset, under the
Discussion Draft format, the Form 990 is not just for numbers any more. It has become a
disclosure document containing a vast store of readily available information regarding the
activities of an organization and the extent to which the organization engages in financial
transactions with organization insiders.

From an enforcement prospective, this will not only give the IRS ready access to hard
factual data to make judgments about the need for enforcement actions but it will also modify
behaviors by managers of tax-exempt organizations. The fact that the Form 990 is a public
domain document gives the IRS a boost in enforcement because the eyes of IRS agents will be
supplemented by the eyes of state attorneys general, legislative bodies, the news media, and
other interested members of the general public, all of whom will be able to gain quick and easy
access to a substantial amount of information. Welcome to the future.

®° The Instructions note that for purposes of listing its facilities, a "facility that provides medical or hospital
care” means a building, other structure, or campus that is dedicated to providing medical or hospital care. A facility
that provides medical or hospital care does not include a component wing or department of a hospital, clinic, or
other discrete facility.

% The Instructions note that “Medical or hospital care” includes the type of care provided by hospitals,
rehabilitation institutions, outpatient clinics, skilled nursing facilities, and community mental health or drug
treatment centers. A facility that provides medical or hospital care includes one that treats any physical or mental
disability or condition, whether on an inpatient or outpatient basis. Such facilities also include those of non-medical
institutions (e.g., colleges, prisons) that operate facilities that provide medical or hospital care. A facility that
provides medical or hospital care does not include a convalescent home or home for children or the aged, a
cooperative hospital service organization, or an institution whose principal purpose or function is to train
handicapped individuals to pursue a vocation. Nor does it include a facility whose principal purpose or function is
to provide medical education or medical research, unless it is also actively used in providing medical or hospital care
to patients as an integral part of medical education or medical research.
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From:

To: *TE/GE-EO-F990-Revision;

CC:

Subject: FW: Comment from Web Site: Form 990 Schedules Control #
2886

Date: Monday, July 02, 2007 10:59:20 AM

Attachments:

————— Original Message-----

From: postoffice@www.irs.gov [mailto:postoffice@www.irs.gov]
Sent: Wednesday, June 27, 2007 2:05 PM

To: *TAXFORMS

Subject: Comment from Web Site sent to *Taxforms@irs.gov



mailto:postoffice@www.irs.gov
[mailto:postoffice@www.irs.gov]
mailto:*Taxforms@irs.gov

This letter is in response to new Form 990 schedules. The forms that will have the most
drastic effect on our agency are Schedule G - Supplemental Information Regarding
Fundraising Activities and Schedule M - Non-Cash Contributions.

I am the CFO of the Central Maine Area Agency on Aging, d/b/a Senior Spectrum. Our
service area encompasses 6 counties plus two additional communities in Maine.
Approximately 40% of our total revenue is received from federal and state grants.

During our most recent year complete June 30, 2006, we received a total of nearly
$570,000 in non-cash contributions. Nearly 90% of those contributions came in the form
of a building donated to us by a local municipality - that type of event is not a reporting
issue. However, the remaining $60,000 in non-cash contributions will become a
reporting nightmare for us.

One of our major programs is Meals on Wheels. In conjunction with that program, a
supermarket chain gives us daily donations of surplus food, primarily fresh items that
would have to be used within a short period of time. We use many of those items
ourselves, and pass on usable items to the local soup kitchen. To the best of my
knowledge, the supermarket doesn't place a value of the donated items. However, our
chef does so by comparing what he would have had to pay if he purchased through our
normal vendors. We use this value to determine our meal costs and to recognize the
donation on our books. However, these are bulk items with no real way to quantify them
for the Schedule M. We don't have a scale that could weigh these items or any other way
to reasonably determine the amount received.

During our FY06, we recorded over $100 per week in such food contributions for an
annual total of $5,784. Tracking these donations and reporting will present a significant
increase in bookkeeping, recordkeeping, and reporting with minimal value to the IRS.

Another non-cash area that presents problems involves mileage. This would fall under an
"other" category. To deliver our Meals on Wheels, we primarily utilize volunteers. With
a rural area such as ours, many of these volunteers (and we have several hundred) put a

great deal of mileage on their personal vehicles. The drivers are eligible to be reimbursed



by us for their mileage.

In order to obtain reimbursement, each volunteer must submit a report and request for
reimbursement on a monthly basis. Optionally, rather than receive the reimbursement, a
volunteer can donate all or a portion of that reimbursement to our agency.

During FY06, we received $13,218 in such donations. Although we maintain files for
the reimbursement/donation forms, we do not aggregate on an individual basis. Given
the format of the Schedule M, it appears that you are requesting information on each
donor, something that would again mandate extremely onerous bookkeeping,
recordkeeping, and reporting requirements for us.

We have similar issues for many other donated services or goods, ranging from the
several thousand dollars in advertising donated by our local newspaper to items such as
craft supplies or books donated for our Adult Daycare program. How do you measure
the quantity of $50 worth of craft supplies? What is the quantity when a donor gives us
vouchers to be used at the local taxi service for seniors who have no other way to get to a
medical appointment?

In total our non-cash contributions are well above your $5,000 limit.

However, with the exception of the building and perhaps the food, the other donations
come from literally hundreds of people. Given both the nature of the donations and the
volume of donations, tracking them individually will be impossible without incurring
substantial additional expenses that would not be eligible for any additional funding.
Given that an additional clerical person would cost us at least $30,000 annually,
including taxes and fringe benefits, accepting non-cash contributions would end up
costing more than 1/2 the value of the contributions.

Similarly, Schedule G Part II will be a disaster for us. We have seven satellite centers,
each serving a specific local client population. As noted above, our grant funding is only
40% of our revenue. We are constantly putting on fund-raising events, from spaghetti
dinners to a golf tournament and many other types. Our FY06 revenue from special
events was $40,717, again well above your cutoff level. However, this probably
consisted of 40 or 50 separate events, with only a couple producing what could be
perceived as significant net revenues. The paperwork to maintain separate records on
each event will again require more manpower, and again that will be unfunded manpower.

We ask that you reconsider your criteria for reporting and take into account the expense
that would be incurred by the reporting organizations.

Thank you for your consideration.

Jeffrey Lauder, CFO



Central Maine Area Agency on Aging, d/b/a Senior Spectrum



From: Bonnie Russell

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Reformatting an easy form.

Date: Saturday, June 30, 2007 4:04:10 PM
Attachments:

Please keep the financials on the First page for three, simple yet pragmatic reasons.
1. Few bother with pr inspired, broad-based "mission statements."

2. Key information is always in the numbers. Numbers at a glance, is better.

3. It works, don't break it.

Thank you.

Most sincerely,

Bonnie Russell

We only work with the best. It's simpler that way.



From: William Rosenfeld

To: *TE/GE-EO-F990-Revision;

CC:

Subject: Feedback on Use of Outsourcing to Avoid Salary Disclosure
Date: Friday, June 29, 2007 6:52:43 PM

Attachments:

This is to provide feedback on the draft redesigned form 990. | want to raise an
iIssue that has troubled me for some time. The concern is with charities using
outsourcing to hide the compensation of the organization's executives.

| became aware of the issue in 2003 because of participation in an event called
the XXX XXXX XXXXXXXXX, a large athletic charity event in Massachusetts.

Rumors about the executive's compensation were rampant so | tried to use 990
reporting to find the truth. It turns out that executive compensation is listed as N/
A (see attached sample). This is because all the staff is outsourced to a
management company that is run out of the house of the charity's chief executive
and, at the time, had no other customers.

| contacted the IRS and learned of the attached Announcement 2001-33
designed to explicitly address this issue. However, the proposed changes were
never issued and the result was to effectively provide charities a free pass to
report as they like, exactly the opposite of what was intended. | also tried
working with the Massachusetts Attorney General but received no satisfaction.

See the video link at XXxXX://XXXXXXXXX/XXX.XX t0 see |local TV coverage
of the issue that provides additional detail.

I've read the revised instructions and can't determine whether this practice will
now be banned. This is still going on at this particular charity and presumably
spreading to other charities. Anything you can do to see the issue finally
addressed would be appreciated.

Bill Rosenfeld
Lexington, MA



SCANNED DEC 11 2006

. . OMB No 1545-0047
o 990 Return of Organization Exempt From Income Tax 20
Under section 501(c), 527, or 4947(a)(1) of the Internal Revenue Code (except black lung
Department of the Treasury benefit trust or private foundation) Open to Public
Internal Revenue Service P The organization may have to use a copy of this return to satisfy state reporting requirements Inspection
A For the 2005 calendar year, or tax year beginninc 2005, and ending _ -
B check tappicavis || Please | € Name of organization D Employer identification number
cratge. ss0IRS| pAN MASSACHUSETTS CHALLENGE, INC. 04-2746912
2
| Name change /1 or Number and street (or P O box if mail 1s not delivered to street address) | Room/suite E Telephone number
(nilial return type | !
S
| {Pnareun N nel 77 FOURTH AVENUE | _ | 781)449-5300
e nded instrue- City or town, state or country, and ZIP + 4 _ﬁfﬁ:gtm l I Cash &) Accrual
‘ | :ff:ﬂm nons EDHP MA (02494 I Other (specify) P>
e Section 501(c){3) organizations and 4947{a){1) nonexempt chantable H and | are not apphcabfﬁ‘ to seclion 327 organizations
trusts must attach a completed Schedule A (Form 990 or 990-EZ). H(a) Is this a group retum for affiliates? l:, Yes No
G Website: P WWW . PMC . ORG ) H{b) If "Yes," enter number of affiiates P _ L
J Qrganiization type (check only one)qx l 501(c) ( 3 ) 4 {insert no ) ( |494?(a){1) af I 927 [H{(c) Are all affiiates mcluded? N/A Yas D No
(If "No," attach a list See instructions j
K Checkhere P if the organization's gross receipts are normally not more than $25,000 The

H{d)} (s this a separate retumn filed by an
organization need not file a retum with the IRS, but If the organizaticn chooses to file a retumn, be organization covered by a group ruling? 'YGS ‘ X lNﬂ

sure to file a complete retlum Some states require a complete return, i  Group Exemption Number P
— " = y = - ; M Check P I , if the organization 1s not required
L Gross receipts Add lines 6b, 8b, Sb, and 10b to ine 12 > 25,134,771. to attach Sch B (Form 990, 990-EZ, or 990-PF)

JCliRl Revenue, Expenses, and Changes in Net Assets or Fund Balances (See the instructions )

1 Contributions, gifts, grants, and similar amounts received |
a Directpublicsupport, | | . . .. .. ... e ... IE_ 23,938,081.| |
b Indirect pubhic support | | . . . L .. e e e e 1b) - |
¢ Government contributions (grants) _ . . . . . . . . kK _ ' _ o
d Total (add lines 1a through 1¢) (cash $ 23 938 081 noncash § _ _ _ _ _ ) 1d___ 23,.__9381,r 081.
| 2 Program service revenue including government fees and contracts (from Part VIl,ine93) , . , .. . ..l 2 ] ﬁ
| 3 Membership dues and @sseSSmMeNtS . . . . . L . L .t e e e e e e e 3 |
| 4 Interest on savings and temporary cash investments | | . . . . . L . L . . . .. 4 274,954,
5 Dividends and (nterest from securties | |, . . . . . . 0t e e e e e e e e e e e s ?
| 6@ Grossrents . . .. ... EL ﬂ |
b Less rentalexpenses |, , , .. ..... C e e e e e . . . 6D
| C Net rental income or (loss) (subtract hne 6b fromiine 6a) , , . . . e e e e e e s 6¢C
§ | 7  Other investment income (describe P STMT 1 _ ﬁ )_l 7 ]7 10,087.
E 8 a Gross amount from sales of assets other _ (A) Secunties | (B) Other
- than inventory . . . . . . ... ..... N _|sa
b Less cost or other basis and sales expenses , | 8b ]
¢ Gain or (loss) (attach schedule) A N i8¢ o ]
d Net gain or (loss) (combine line Bc colurnns (A)and (B)) . v v v i it e e e e e e e e e e e e e )
9  Special events and activities (attach schedule) If any amount is from gaming, check here P l:'
a Gross revenue (not including $ 23,938,081, of STMT 2
contributions reportedonlineta), . ., ........STMT 3. (Sa 646,050. |
| b Less direct expenses other than fundraising expenses , , ., . . . . . 9b] 646,799,
C Net income or (loss) from special events (subtract ineSbfromhine9a) =+ « ¢« « ¢ 4 « v ¢ « & &+ o+ & -749,
10 a Gross sales of inventory, less returns and allowances , . ., . . . . . l:na 265,599,
b Less cost of goods sold e e e e e _ e e e 0b| 1477 ,357.
) 118,242,

24,340,015,
23,000,000.

oo i

; 1,292,112,
c |
® 3 429,185,
" 6
n - - —
7 24,721,297,
£ 8 _ ) -380,682.
E 19 Net assets or fund balances at begmnmg of year (from Iine 73 column (A)) . . , ... N 3,113,423.
= 20 Other changes in net assets or fund balances (attach explanaton) . = . . . . . . = STMT. 4 N -10,087.
< 121 Net assets or fund balances at end of year {combine hnes 18. 19, and20) « « = « + « + « + & « o 2 u s 2,722,654 .
For Privacy Act and Paperwork Reduction Act Notice, see the separate instructions. Form 990 (2005)
JSA
5E1010 2 000

TX4690 F227 11/09/2006 13:37:57 Vv05-8
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Form 990 (2005) 04-2746912 Page 2

Part i Statement of All organizations must complete column {(A) Columns (B), (C), and (D) are required for sectton 501{(cH3) and (4)
L Fqnctiq_nal EX@SEE organizations and section 4947(a)(1) nonexempt chantable trusts but opuonal for others (See the instruclions }
22 Grants and allocations (attach schedule)
(cash $ 23J 000,000 noncashs _ ) 22
i tis amount includes foregnerants, [ ]) | 23, 000,000.]  23,000,000. STMT 5 |
23 Specific assistance to indwiduals (attach '
schedule} , , ., , .., . ......... &3, - _ ,
24 Benefits paid to or for members (attach
schedule) , . .. ... .. ... ... 24, e
25 Compensation of officers, directors, etc | 25 ___NON _ L NONE | NONE
26 Other salaries andwages == 26 ) _ _ _
27 Pension plan contributions =~ | 27 TT_:
28 Other employee benefits _ . . 28 -
29 Payrolitaxes |, ., . ....... N N -
30 Professional fundraising fees =~
31 Accountingfees 22,625, _22,625.1
32 Legalfees . ., ., ........... —37,890.] 37,890 _
33 Supples , ..., ... ... ... ... _ 8,225.1 8,225 N _
34 Telephone _ , . . . .. ... ..... 31,6173 ' 5,27% 26,338
35 Postageandshipping ., . . ... ... 36,979, 2,006 . 34,973.
36 Occupancy, , . ,........... 85,159.[ 85,159 - .
37 Equipment rental and maimntenance . 11,174, 3,225 _ 7,949
38 Printing and publications .= . = . 38 74,011.] i _ 74,011
39 Travel, . ... ... ... ﬂ ] - i .
40 Conferences, conventions, and meetings , l 40 | 13,478.] 4,325. $,153
41 Interest, . . . ... .......... 141 |
42 Depreciation, depletion, etc (attach schedule) 421 __ B85,371. STMT 5A ~_ 85,371.
43 Other expenses not covered above (itemize) |
a MANAGEMENT FEE 43a . 500,000.) . 900,000.
b BANK CHARGES 43b] 11(:'»7_‘,,73!:)..1 167,730,
¢ MISCELLANEOUS 14-361 247,038. a 138,007.] 109,031,
d 43d
e 43¢ 1 _ r |
f 43¢ |
9 a3gl 000 | , - _
44 Total functional expenses Add lines 22 , |
through 43 (Organizattons completing |
columns (B)-(D), carry these totals to lines
13-18), . . L e e e e e e e 44 | 24,721,297.| 23,000,000.] 1,292,112, 429,185,
Joint Costs. Check » lj f you are following SOP 98-2
Are any joint costs from a combined educational campaign and fundraising solicitation reported in (B) Program services? > l:] Yes No
It "Yes,” enter (1) the aggregate amount of these jointcosts $ , (n) the amount allocated to Program services $
(m) the amount allocated to Management and general $ ) _, and ({iv) the amount altocated to Fundraising $
Form 990 (2005)
JSA

SE 1020 2 000

TX4690 F227 11/09/2006 13:37:57 V05-8





Forrp 990 (2005) 04-27469172

x:lgqly Statement of Program Service Accomplishments (See the instructions )
Form 990 1s avallable for public inspection and, for some people, serves as the primary or sole source of information about a

particular organization How the public perceives an organization in such cases may be determined by the information presented
on its return Therefore, please make sure the return 1s complete and accurate and fuily describes, in Part ill, the organization’s

Page 3

programs and accomellshments L o o -
What 1s the organization's primary exempt purpose'? »SEE STATEMENT 6 ng;aprzniigvlce

All organizations must describe their exempt purpose achievements in a clear and concise manner State the number (Required for 501{c)(3) and

of clients served, publications issued, etc Discuss achievements that are not measurable (Section 501(c)(3) and (4) | (4)orgs,and 4847(a)1)
trusts but optional for

argamzatlons and 4947(a)(1) nanaxempt charitable trusts musl alsa enter the amount of grants and allacatnans lO others) others )

— L e s

I — . i — I kil L

a ANNUAL _BICYCLE MARATHON - APPROXIMATELY 4,000 CYLISTS RIDE

—————————————————————————————————————————————————————————————————————

—————————————————————————————————————————————————————————————————————
——————————————————————————————————————————————————————————————————————
——————————————————————————————————————————————————————————————————————
——————————————————————————————————————————————————————————————————————

e e S s s s il ey S O aee el s S T S Ny, S NS I S gl S S T o A e S e N e G AN, o N, I Ny, e Ny, gl S e ol e s aamm wllE Say s S gy S aan P aar A EE,, iy P ol S, ey iy s el e e s wialle Sy

(Grants and allocations $ 23,000,000. ) Ifthisamountnciudes foreign grants, check here p 23,000,000.

]

(Grants and allocatons $ ) If this amount includes foreign grants, check here ﬂ o
e Other program services (attach schedule)
(Grants and allocatlons $ ) If this amount includes forelgn grants, check here » l I
f Total of Program Semce Expenses (should equal lme 44 column (B) Program services), . . ... .. > 23 000 000.
Form 990 (2005)
JSA
521021 1 000

TX4690 F227 09/20/2006 16:08:42 V05-8
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Form 990 (2005) 04-2746912 Page 4
LM  Balance Sheets (See the instructions.)

Note: Where required, attached schedules and amounts v;:thm the descnpt:on ] - _(A) I
column should be for end—of—year amounts only | Beginning of year End of year
45 Cash - non-interest- beanng ___________________________ I 1,871,762.[ 43 698 1265,
| 46 Savings and temporary cashinvestments |, . . . . .. ... . ... ... .. r B | 46
4473 Accounts recewable . . 47a| 191,732 |
b Less allowance for doubtful accounts , _, , . . . 47b| B ] 228,144 I 47cC 191,732,
I

(48a Pledgesrecewable . . . 48a; = NON .
| b Less allowance for doubtful accounts . . . . . . _ 48b - 100,000./48c o NONE

49 Grantsrecevable |, |, | ., . .. . ... i e e e e e e 49
| 50 Receivables from officers, directors, trustees, and key employees | |
r (attachschedule) . . . . . . ... ... . .. . _190
51a Other notes and loans recewvable (attach |
o | schedule) . . . . ......... . . . 51a| |
"fn‘a b Less allowance for doubtful accounts | . . . . . 51 b( . - o _ 1®%1c!l
Z|%2 Inventoresforsaleoruse . ... ....... ... ... . . 00 ..., _ 152 —
1—
53 Prepaid expensesanddeferredcharges. . . . . . ¢ ¢ o v i v v i v i s e 0. N - 1 _
54 Investments - securities (attach schedule) STMT 7. > —_l Cost F\V B 758,950. 54 | 1,660,142,
55a Investments - land, buildings, and
equipment basis . , , . ... ... ... .. ... 55a| |
b Less accumulated depreciation (attach ] |
schedule) , . ., ... .. ...t 6sb} = =0 - S5¢ | _
56 Investments - other (attachschedule) . . . . . . « ¢ o v v v v 0 v v v e e u o _ - 56 , _ _
57a Land, buldings, and equipment basis . ., . ., . . . 57a| 868, 95(-3..r 1
b Less accumulated depreciation (attach r
schedule) . . ............ STMT5A  |57b 664,241 154,567 .|57¢ 204,715.
| 58 Other assets (describe » ) 1 ] 58 |
59 Total assets (must equal line 74) Add lines 45 through58 . . ... .. ... _3,113,423.] 59 | 2,754,854.
60 Accounts payable and accrued expenses _ . . . .. .. . . .. .. NONE 60 32,200.
184 GrantS Payable . . . . . vt e e e e e | | 61
62 Deferredrevenue . . @ . . @ i v i vttt e e e e e e e e e e e [ 621
gi 63 Loans from officers, directors, trustees, and key employees (attach
= SCREAUIE) . . L L\t e e |63 ]
E 64a Tax-exempt bond liabilities (attachschedule) . . . ... ... ... ... .. ) 64a| -
- b Mortgages and other notes payable (attachschedule) , . . . . . . .. } - 64b| 3
65 Other habilittes (describe » L 3 L Bl 65 :
166 Total liabilities. Add lines 60 through 65 . . .. ... ... RN NONE BLG} _ 32,200.
Organizations that follow SFAS 117, check here m and complete lines
67 through 69 and hines 73 and 74.
@167 Unrestricted | | . . ... . e e e e e e e 3,013,423./67 | 2,722,654,
|68 Temporarlyrestricted . . . . ... .. ... L L. 100,000.| 68 NONE
g 69 Permanentlyrestricted . . . . . . . . o 0 i s s e e e e e e e e e e _ ___ 169 ] _
b Organizations that do not follow SFAS 117, check here P (: and
3 complete lines 70 through 74 |
w70 Capital stock, trust principal, or currentfunds . ., . ., . . _ i 170 L
w| 71 Paid-in or capital surplus, or land, building, and equipmentfund , , ., ., . . .. ’ _ 171 L
ﬁ 72 Retamned earnings, endowment, accumulated income, or other funds = . . | 72 ) )
<73 Total net assets or fund balances (add lines 67 through 69 or lines ]
ke 70 through 72, ]
column (A) must equal line 19, column (B) must equal hne 21} . . . . . . . | 3,113,423.173 2,722,654.
74 Total liabilities and net assets/fund balances. Add lines 66 and 73 . . . . . 3,113,423.174 2,754,854,

Form 990 (2005)

JSA
5E1030 1 000
TX4690 F227 10/20/2006 17:18:10 Vv05-8
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Form 990 (2005)

instructions )

——— el ———.

04-2746912
e d\'P:9  Reconciliation of Revenue per Audited Financial Statements With Revenue per Return (See the

il el

a Total revenue, gains, and other support per audited financial statements

Page 5

Ia l 25,124,684.
J

b Amounts included on line a but not on Part |, line 12
1 Netunrealized gains on INvesStMENtS . . . . . & v v vt e e e e e e e e e e e bi1/| _ |
2 Donated services anduseoffacilities. . . « ¢ ¢ ¢ v v v v bt e e e e e e e . b2 - [
3 Recoveriesof prioryeargrants « . . v vt vttt i e e e e e e e e e e b3l _ |
4 Other (specify) __SEE_STATEMENT 8__ _ _ _ _ ___ _ __ _ _ o _ | -
_______________________________________________________ b4 794,156
Add INES BT throUGR B . . & v v i i i i it e et e et et e e e e e e e e | b __794,156.
C SUDITACt NE D fTOM B @ &+ & v o« v e et et e e s s e e e oot o te et st e e e e e e e e | C 1 24,330,528.
d Amounts included on Part |, ine 12, but not on line a:
1 Investment expenses not includedonPartl,ineéb . . .. ... ... ... .... d1|
2 Other (specify) __SEE_ STATEMENT O3 _ _ _ _ _ _ __ _ _ _ _ o ___
_______________________________________________________ d2 10,087.]
AddImes d1 and d2 . . . . . i . i it i e et e e e e e e e e e e e e e e e e e e e e e e d 10,087.
e Total revenue (Partl line 12) Addlines c and d. . . v v v v e v v v v vt w v o o @ & o o o o o o o u o o o s ple | 24,340,615.
Reconciliation of Expenses per Audited Financial Statements With Expenses per Return
| a Total expenses and losses per audited financial statements . . . . . . . & v v it ittt e e e e e e e e La | 25 (015,453.
b Amounts included on line a but not on Part |, line 17. |
1 Donated services and USE Of fACIItIES . « + v v v v vt vt vt e e e b1 - |
2 Prior year adjustments reported onPart |, IN€ 20 . « « v v v v v i e e e . b2 -
3 LossesreportedonPart], line 20 . . . i . @ o i b i it e e e e e s e e e e e M - :
4 Other (specify) - - SEE_STATEMENT 10 _ _ _ _ _ _ _ __ o ____
_______________________________________________________ b4 794,156.
AdDINES BT throUGN DA . v . v v it e et ettt e e e e e bl 794,158,
C Subtract e b from INE @ . & ¢« « v vt <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>